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THE NEW BANKRUPTCY AMENDMENTS: 
SOME PROBLEMS OF CONSTRUCTION 


Lioyp K. GARRISON 


Faced by the increasing inability of railroads, farmers and other 
persons to meet maturing obligations and to prevent foreclosures, 
Congress, on March 3, 1933, added to the Bankruptcy Act! three 
new forms of procedure? designed to assist such debtors in arriving 
at settlements with their creditors. The purpose of this article is 
not to describe the new amendments in detail, but to comment upon 
certain provisions whose interpretation is likely to trouble the courts 
and members of the bar. 

The amendments are the outgrowth of a nation-wide investiga- 
tion of bankruptcy administration conducted in 1930 and in 1931 by 
the Department of Justice at the direction of President Hoover.® 
After the close of the investigation Senator Hastings introduced a 
bill drafted by the Solicitor General’ which was designed® (1) to 
improve the administration of bankrupt estates, (2) to prevent the 
discharge of undeserving bankrupts, and (3) to facilitate and en- 
courage settlements between honest debtors and their creditors with- 
out the stigma of bankruptcy, for which purpose new forms of pro- 
cedure were created in a new Chapter VIII entitled “Provisions for 
the Relief of Debtors.” It was this third portion of the Hastings 
bill which ultimately became law, not, however, without many 
changes, additions, and omissions, some of them desirable and others 
unfortunate. 

Happily, the most important of the new sections, that relating 
to the reorganization of railroads,7 was drafted, in its successive 
stages,® with extreme care, was thoroughly worked over by experts 





1The Act of July 1, 1898, as amended (28 U. S. C. A., Title 11). 

2 Contained in Public—no. 420—72d Congress (H. R. 14359). 

®See the Attorney General’s report (dated Dec. 5, 1931) containing the results of the in- 
vestigation, with a draft of the suggested legislation, and the President’s message relating thereto. 
Senate Document No. 65, (72d Cong. Ist sess.). 

*S. 3866, introduced Feb. 29, 1932. A duplicate bill (H. R. 9968) was introduced in the 
House on March 1, 1932. 

* Thomas D. Thacher. See the report, note 3 supra, at p. 41, and the Senate Judiciary 
Committee report of Feb. 10, 1933 (mo. 1215, 72d Cong., 2d sess.). 

®See the report, note 3 supra, at pp. 39 to 41. 

™Sec. 77: ‘Reorganization of Railroads engaged in Interstate Commerce.’ 

® The original Hastings bill, supra note 4, contained a section (76) on corporate reorgani- 
zations not including railroads. On June 21, 1932 Senator Hastings introduced a bill (S. 4921) 
based on this section 76, but broadened to include railroads. It was drafted by the Solicitor 
General (see 76 Cong. Rec., 72d Cong., 2d Sess., 2913), and the bill which finally passed 
(supra note 2) was based upon it. 
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in the field,® and presents on its face no difficulties of construction or 
of administration which cannot adequately be met by rules of 
court.1° The two other sections,!! by contrast, present such difficul- 
ties—the farmer section in acute form. Some of these difficulties 
will now be considered. 


Section 74. CoMPOSITIONS AND EXTENSIONS 


This section is open to individuals and partnerships, but not cor- 
porations.!2 The old composition section (section 12) is open to all 
three, and remains intact,!* so that an individual debtor may elect to 
proceed either under section 12 or section 74. His advantages in 
proceeding under section 74 are (1) that he is not adjudged or 
designated a “bankrupt”!* unless his proposal fails and he acted in 
bad faith; (2) that the referee may confirm the proposal,!® thus 
avoiding the serious delays'® occasioned by the old procedure under 
which only the judge may confirm; (3) that the debtor may offer, 
as an alternative to a composition, a proposal for an “extension” in 
the nature of a moratorium which may affect secured as well as un- 
secured, and all types of contingent, claims; (4) that future rent 





* Including representatives of the Interstate Commerce Commission. See 76 Cong. Rec., 
72d Cong., 2d sess., 5031, 5034, 5249, 5250. 

1° The new General Order XLIX, promulgated by the Supreme Court, Apr. 17, 1933, regu- 
lates the procedure under this section. 

11 Sec. 74: “Compositions and Extensions,” and Sec. 75: ‘‘Agricultural Compositions and 
Extensions.” 

12 Subdivision (a). No reason has been assigned for the exclusion of corporations. Possibly 
they were excluded because the bill (H. R. 14359, supra note 2) as it passed the House con- 
tained a general corporate reorganization section based on the earlier Hastings bill (supra note 4), 
which was, however, finally omitted by the Senate. More probably corporations were excluded 
because section 74 permits secured debts to be extended—a drastic provision which Congress may 
not have felt ready to extend to corporate debtors. A joint resolution, however, has been in- 
troduced in the present Congress to strike out the exclusion. (H. J. Res. 52, 73d Cong., Ist 
sess.). 

13 The bill, as passed, repealed sec. 12, but the repealing clause was stricken out before 
the bill became law by joint resolution of the House and Senate. 

14 All of the new sections refer throughout to the debtors as “debtors” and not as “bank- 
rupts,” and except as provided in sec. 74 (1) no debtor may be adjudged a bankrupt. The 
court is expressly given (in sec. 73) “original jurisdiction in proceedings for relief of debtors’’— 
“in addition to the jurisdiction exercised in voluntary and involuntary proceedings to adjudge 
persons bankrupt.’’ The purpose was to remove the stigma of bankruptcy from the new pro- 
ceedings. See House Report no. 1897, Jan. 23, 1933, 72d Cong., 2d sess., and Senate Report no. 
1215 supra note 5. And see 76 Cong. Rec. 2897, 5030 (72d Cong., 2d sess.). For the constitu- 
tionality of the legislation see ‘‘“Memorandum by the Solicitor General relative to S. 3866 and 
H. R. 9968” (Sen. Comm. Print, 72d Cong., 2d sess., also printed in 76 Cong. Rec. 2912); 
and see also Rosenberg, A New Scheme of Reorganization (1917) 17 Cor. L. Rev. 523; Garri- 
son, The Power of Congress over Corporate Reorganizations (1933) 19 Va. L. Rev. 343. 

18 Whatever doubt as to this there may have been from the wording of the statute has been 
set at rest by the amendment to General Order XII, promulgated April 17, 1933, which ex- 
pressly recognizes the referee’s new power under section 74. 

16 See the report, note 3 supra, at p. 88. 
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THE NEW BANKRUPTCY AMENDMENTS 293 


claims, by a clause which may or may not be held applicable to the 
old composition section, are expressly made provable in proceedings 
under section 74. Some of these provisions require comment. 


A. Secured Creditors; Distinction Between Compositions 
and Extensions 


By express provision, an extension agreement may postpone, 
until the new maturity date, the right of secured creditors to rea- 
lize upon their collateral. Apparently it was intended’? that a com- 
position, as under the old section, should not affect this right. The 
intention, however, is not entirely clear. Before the statutory pro- 
visions are discussed the distinction between a composition and an 
extension must be considered. 

A composition has been defined by the courts as an offer by the 
debtor “to pay his creditors a certain percentage of their claims in 
exchange for a release from his liabilities.”18 It is, in other words, 
a settlement of claims for a present consideration. The Act so pro- 
vides, though without express definition. Thus Section 12 provides 
for the deposit and distribution of the consideration (which may be 
cash or notes!® or both), and Section 14 discharges the debtor from 
the balance of his debts above the consideration offered. Section 74 
follows section 12 and at the same time draws a significant distinction 
between compositions and extensions. Thus subdivision (e) provides 
that “an application for the confirmation of a composition or exten- 
sion proposal” may be filed after the necessary acceptances have been 
obtained, and after the money to pay priority debts and the costs of 
the proceedings “and in case of a composition the consideration to be 
paid by the debtor to his creditors” have been deposited, etc. And 
similarly subdivision (j) provides that “upon the confirmation of a 
composition the consideration shall be distributed as the court shall 
direct, and the case dismissed”, whereas “upon the confirmation of 





17 The original Hastings bill, supra note 4, did not contain provisions affecting secured 
creditors, and the reasons for the change are summarily stated in House Report no. 1897, supra 
note 14, which indicates (at p. 2) that “‘extensions’’ alone were to affect secured creditors. But 
see the discussions infra, note 27. 

48 Cumberland Glass Mfg. Co. v. DeWitt, 237 U. S. 447, 453, 35 Sup. Ct. 636, 638 (1915). 
Similar definitions have been laid down with respect to common law compositions. Chicago Con- 
tinental Nat. Bank v. McGeoch, 92 Wis. 286, 66 N. W. 606 (1896); Wilson v. Samuels, 
100 Cal. 514, 35 Pac. 148 (1893); Rockville Nat. Bank v. Holt, $8 Conn. 526, 20 Atl. 669 
(1890); Bailey v. Boyd, 75 Ind. 125 (1881); Lanes v. Squyres, 45 Tex. 382 (1876). See also 
Official Form (in bankruptcy) no. 60. 

In re Isidor Klein, 22 F (2d) 906 (C. C. A. 2d, 1927); Kinkead v. Bacon, 230 Fed. 
$62 (C. C. A. 2d. 1916), certiorari denied, 241 U. S. 680; In re J. B. White & Co., 225 Fed. 
796 (D. C. Ga., 1915). 
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an extension proposal the court may dismiss the proceeding or retain 
jurisdiction of the debtor and his property during the period of the ex- 
tension... .” Therefore, it is clear that under the new section 74, as 
under the old section 12, a “composition”, unlike an “extension”, is 
simply a settlement of debts for a present consideration. 

An extension has been defined by the courts as “an agreement 
made between a debtor and his creditors, by which the latter, in order 
to enable the former, embarrassed in his circumstances, to retrieve his 
standing, agree to wait for a definite length of time after their several 
claims should become due and payable before they will demand pay- 
ment.”’29 Section 74 clearly adopts this definition. Thus subdivision 
(a) provides that a debtor “may effect a composition or an exten- 
sion of time to pay his debts”, and subdivision (h) provides that 
“the terms of an extension proposal may extend the time of pay- 
ment of either or both unsecured and secured debts... .” 

Thus it is plain from the face of the statute that a composition 
is a present settlement and an extension is a moratorium, and that 
the two are entirely distinct and separate. If the proposal is to re- 
duce debts, it is a composition; if the proposal is merely to postpone 
payment, it is an extension. This distinction is not altered by the 
further provisions of subdivision (h) that an extension agreement 

“may provide for priority of payments to be made during the period of 
extension as between secured and unsecured creditors” and “ may also include 
specific undertakings by the debtor during the period of the extension” (as for 
example, undertakings relating to the conduct of his business, the amounts he 
may purchase, the new debts he may incur, his accounting methods, etc.) “in- 
cluding provisions for payments on account” (provisions which may be very 
flexible, varying with the profits of the business or payable in the discretion of 
the debtor or of a creditors’ committee, etc.) “and may provide for super- 
visory or other control over the debtor’s business or affairs during such period 
by a creditors’ committee or otherwise,” (as for example, by a designated ac- 
countant or an agent of a trade or credit association, etc.) “and for the termi- 
nation of such period under certain specified conditions” (such as a finding by 
the creditors’ committee that the debtor has violated his undertakings or that 
his sales or profits have dropped below a certain specified level, etc.). 

While it is true that except for the provision authorizing priority 
of payments on account as between secured and unsecured credi- 
tors,*! these provisions might theoretically be included in a compo- 





Strouse v. American Credit Idem. Co., 91 Md. 244, 275, 46 Atl. 328, 336 (1900). To 
the same effect, Guie v. Byers, 95 Wash. 492, 164 Pac. 75 (1917). 

*1Secured creditors can not participate in a composition, because the offer is to the 
“creditors”, who by definition in section 1 (a) (9) are those holding provable claims. Under 
section 57 a secured claim can not be proved (except to the extent that it exceeds the value 
of the security). Similarly, section 14 (c) discharges the debtor in a composition from the 
balance of his “debts’’, which are defined in section 1 (a) 11 as only those which are “‘provable’’. 
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sition proposal involving notes, (the terms of the notes to be gov- 
erned, through appropriate statements on their face, by the detailed 
provisions of the proposal), such inclusion would be cumbersome, 
if not impractical, and attempts to offer flexible compositions along 
these lines have apparently been rarely made.?? The significance of 
subdivision (h) above is that it makes clear to businessmen and their 
creditors that they may work out under section 74 the same sorts of 
arrangement which have been effected outside of bankruptcy?* when 
the unanimous consent of creditors could be secured. The enumerated 
provisions which may be written into an extension proposal in no 
way change its essential nature, which is that it shall postpone the 
payment of claims without reducing their amount. 

But it may be argued that under the old section 12 it has been 
held** possible to offer what has been called a “composition” payable 
100% in notes, and that there is no difference in substance between 
such an offer and an “extension proposal.” Similarly a so-called 
“composition” could be made under the old section 12 payable 40% 
in cash and 60% in notes, and there would be no difference between 
such an offer and an extension proposal calling for 40% cash pay- 
ments on account. Therefore, it might be urged that in fact a “com- 
position” and an “extension” are indistinguishable. But cases of 
100% offers under section 12 have certainly been extremely rare ;25 
and the characterization of them as “compositions”—a characteriza- 
tion which is at variance with the established definitions and which 
was made necessary because the Act spoke only of “compositions”2®— 
ought not to be regarded as significant in dealing with section 74. 
For the purposes of that section the courts clearly should treat offers 
of less than 100% as “compositions”, and offers of 100% payable in 





™ For an instance see Jm re Graham & Sons, 252 Fed. 93 (C. C. A. 7th, 1918), in which, 
however, the proposal was not as elaborate as could be effected under the new extension pro- 
visions. 

33 Through the medium, for example, of creditmen’s adjustment bureaus. In 1930 two of these 
bureaus effected 82 extension agreements involving claims of over $542,000. Attorney General’s 
report, supra note 3, at p. 195. 

4 In re Graham & Sons, supra note 22. 

25 For data showing the meagre offers in composition cases see the Attorney General’s re- 
port, supra note 3, at p. 210. 

%° That these 100% ‘“‘compositions’” are really mis-named is evidenced by the many defi- 
nitions of a composition as an agreement by the creditors to accept a certain sum Jess than the 
full amount of their claims: Wilson vy. Samuels, Chicago Continental Nat. Bk. v. McGeoch, 
Lanes v. Squyres; supra note 18; so also Farmers’ Bank of Dardanelle v. Sellers, 167 Ark. 152, 
267 S. W. 591, (1925); Seaweard v. DeArmond, 101 Ore. 30, 198 Pac. 916 (1921); Anderman v. 
Meier, 91 Minn. 413, 98 N. W. 327 (1904). These definitions are pertinent, because except for 
the majority consent and discharge provisions, there is no difference between a “‘composition’’ in 
bankruptcy, and a common law “‘composition”. Jn re Moyer’s Home Store, 26 F. (2d) 146 
(D. C. Pa. 1927), afd 27 F. (2d) 850 (C. C. A. 3d, 1928) sub nom. Wechsler v. U. S. 
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the future, whether with or without intermediate cash payments, as 
“extensions”. Section 74 requires a distinction to be drawn between 
the two types of proposal; the distinction which has been suggested 
is the only one that can be drawn; it is in accord with common usage ; 
and it has been generally recognized by the courts. 

One other comment must be made. In the debates on the bill the 
contention was asserted and also denied that under section 74 an 
offer of cash and notes could be at one and the same time a “com- 
position” and “extension”.27 The contention seems unsound. If the 
debtor offers 20% in cash and 10% in notes he is not effecting, within 
the meaning of section 74(a) “‘an extension of time to pay his debts.” 
He does not propose to “pay his debts” but to settle them for a pres- 
ent consideration. He is making a composition pure and simple, as 
that term has always been understood. On the other hand, if he 
offers 20% in cash and 80% in notes, or if he offers to postpone the 
principal to a certain date and to make payments on account in the 
meantime (the difference being one of form only) he is not settling 
his debts at all; he is not “composing” them; he proposes to pay 
them in full; he asks only time and not a reduction. Such an offer 
is an extension and nothing but an extension. The suggestion that a 
proposal may be a combined composition-extension would reduce sec- 
tion 74 to a meaningless jumble of words. But it might be argued that 





270n Feb. 24, 1933, in the Senate debate on the bill, the following discussion occurred 
(76 Cong. Rec. 72d Cong., 2d Sess., 5055, 5057); the only other reference to the subject is the 
brief statement in the House Judiciary Committee Report, supra note 17. 

“MR. TRAMMELL: ‘.... As I understand it,....an extension agreement is authorized to 
be made only upon the question of the time of payment, not upon the question of a reduction 
of e709 


Sa Seiad 





or rearrang 
se 2 ee 

“MR. HASTINGS: ‘May I point out....that there may be a composition and an ex- 
tension combined? A man.... offers 30 cents today, payable in cash, and 60 cents on each 
dollar payable if they will give him a year, and 90 cents if they will give him two years. 
So there is a combination of the two, a composition between the creditor and the debtor and 
an extension at the same time....the secured creditor is not compelled to reduce the amount 
of his debt at all but ....he may be compelled to wait for the collection of his debt... .’ 

“MR. TRAMMELL: ‘....I think the Senator from Delaware is right in that there should 
be provision for a composition settlement and for an extension settlement, and that the two may 
be combined. The question in my mind is when the court comes to consider the matter whether 
he is going to construe the bill to mean that there was any intention on the part of Congress 
that the two should be combined. I have never sat on the bench, but I think when the two 
remedies are set out specifically and separately and distinctly that the court is not going to 
construe that those two methods of relief shall be combined in one action, but will hold that 
the parties will have to come through either one door or the other... .’ 

“MR. HEBERT: ‘....the word used in the bill is ‘“‘proposals’’....it is....made ob- 
ligatory upon the court to confirm such proposals. ...Clearly the purpose of the language is to 
provide for the consideration of both a composition and an extension in the same proposal.’ 

“MR. TRAMMELL: ‘Of course we just have a little difference of opinion as a matter 
of legal construction. ...’”’ 
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the debtor should be able to make two separate proposals—one, a com- 
position affecting his unsecured creditors and governed by those 
clauses of section 74 relating to compositions, and the other an exten- 
sion affecting his secured creditors and governed by those clauses re- 
lating to extensions,—as fully as though he had brought two separate 
proceedings. The several provisions quoted below, however, seem to 
call for a single proposal, and not two proposals; and in the case of 
an extension, as will be seen, the unsecured creditors are entitled to 
participate in the voting—a provision indicating that Congress did 
not contemplate the making of an extension offer to secured creditors 
only. But the courts may not feel bound by these indications and may 
in certain cases permit the making of separate proposals in the same 
proceedings ; and they may do this without destroying the distinction 
between compositions and extensions which the statute requires to be 
made. 

Now let us see how secured creditors are to be affected by sec- 
tion 74 in compositions and extensions respectively. The pertinent 
provisions are as follows: 


“(e) An application for the confirmation of a composition or extension 
proposal may be filed...after ...it has been accepted in writing by a ma- 
jority in number of all creditors whose claims if unsecured have been allowed, 
or if secured are proposed to be affected by an extension proposal, which 
number must represent a majority in amount of such claims... .”27* 

“(h) The terms of an extension proposal may extend the time of pay- 
ment of either or both unsecured debts and secured debts the security for 
which is in the actual or constructive possession of the debtor” (constructive 
possession2® presumably means in the possession of an agent of the debtor) 
“or of the custodian or receiver, and may provide for priority of payments to 
be made during the period of extension as between secured and unsecured 
creditors. It may also include specific undertakings by the debtor...” etc. 

“(i) Upon its confirmation an extension proposal shall be binding upon the 
debtor and his unsecured and secured creditors affected thereby... .” 





3a This subdivision (e), which gives the secured creditors a vote only in the case of an 
extension proposal which affects them, seems to mean that in such a case the majority in number 
and amount shall be the majority of all the claims, both secured and unsecured, which have been 
allowed, and not that there must be a majority of the unsecured claims which have been 
allowed and also a majority of the secured claims which have been allowed. In other words, 
the voting is not to be by classes. The corresponding provision in section 75g (‘‘Agricultural 
Compositions and Extensions”) which is based upon section 74 and should be similarly con- 
strued, calls for acceptances by a majority ‘‘of all creditors whose claims have been allowed, 
including secured creditors whose claims are affected’’—slightly different in wording from section 
74e, but clearly implying that the voting is not to be by classes. 

The Senate Judiciary Committee inserted the ‘‘constructive possession” clause because 
“it was believed that if every form of collateral’? were to be affected, “it could but result 
in a greater value of collateral being required by the person or institution granting the loan 
in the first instance. The tendency would be to further restrict credit.” Senate report, supra 
note 5, at p. 5. The phrase “constructive possession” may possibly give some difficulty. 
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“(n) ...the court...may enjoin secured creditors who may be affected 
by the extension proposal from proceedings in any court for the enforce- 
ment of their claims until the extension has been confirmed or denied by the 
court.” 


Up to this point all is clear. Congress has carefully differentiated 
between an extension proposal and a composition. The former may 
affect secured creditors, by express provision in each subdivision. 
There are no such provisions with respect to compositions. Con- 
gress, however, added to subdivision (i) above the following proviso: 


Provided, however, that such extension or composition shall not reduce 
the amount of or impair the lien of any secured creditor, but shall affect only 
the time and method of its liquidation. 


The insertion of the word “composition” in this proviso seems to 
imply that a composition, as well as an extension agreement, may 
affect the “time and method” of the liquidation of the liens of se- 
cured creditors. But the implication is belied by the four other sub- 
divisions, and the apparent purpose of the proviso, so far as composi- 
tions are concerned, was merely to insure that under no circumstances 
should the statute be construed so as to require a creditor in a com- 
position case to reduce the amount of his secured claim.?® But it 
might be argued that the proviso was intended to go further and to 
imply that if a composition was payable partly in notes, the secured 
creditors, while their claims would not be reduced, would nevertheless 
be prevented from foreclosing until the maturity date of the notes. 
Such a construction would be unnatural, because of the omission of 
the word “composition” from the four subdivisions quoted above; 
and it would lead to grave difficulties and unjust results. 

Suppose, for example, that a composition is payable 30% in cash 
and 10% in one-year notes, and that (for the sake of simplicity) the 
secured creditors’ liens are presently worth the exact amount of their 
claims. What, if anything, are the secured creditors to receive on 
the composition? Since their claims are expressly not to be reduced, 
the notes (unless endorsed by an outsider) will give them nothing 





2° As the proviso clause came from the House in H. R. 14359, it did not contain the words 
“reduce the amount of or.’’ These words were inserted by an amendment from the floor offered 
by Senator Hastings on Feb. 24, 1933, who said: ‘‘I want to make it clear that it was not the 
purpose of those writing the bill that a secured creditor should be compelled to reduce the 
amount of his claim by a single dollar.” (76 Cong. Rec., 2d sess., 5055). Previously he had 
said (/bid., 5031): “it has been argued to me that this provision (the proviso clause) might 
also apply to the composition, and that if a majority in both number and amount of the 
creditors who were unsecured insisted upon settling their debts at so much on the dollar, they 
could thereby, notwithstanding this provision, compel the secured creditor to take less than the 
face value of his claim.” 
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that they do not already have. Are they then to receive 30% in cash? 
If so, the debtor’s unencumbered assets, or the equivalent cash con- 
sideration, which should be wholly available for the general creditors, 
will to that extent be reduced. If the secured creditors are to get 
nothing, then the mere inclusion of notes in the composition will 
operate to postpone their right to foreclose without any corresponding 
benefit accruing to them, and by the time the notes have matured, 
the liens may have become worthless. Thus one result would be un- 
fair to the general creditors and the other unfair to the secured 
creditors. Under subdivision (g) the court may confirm the proposal 
only “if satisfied that (1) it includes an equitable and feasible meth- 
od of liquidation for secured creditors whose claims are affected and 
of financial rehabilitation for the debtor; (2) it is for the best inter- 
ests of all creditors... .” 

Unlike the composition case which has been put, in an exten- 
sion both of these conditions may be met. For under subdivision 
(h) an extension (but not a “composition”) may provide for “prior- 
ity of payments to be made during the period of extension as be- 
tween secured and unsecured creditors” and “may also include spe- 
cific undertakings by the debtor during the period of extension” 
(such as undertakings for the safeguarding or maintenance of the 
mortgaged property). Thus under an extension “an equitable and 
feasible method of liquidation for secured creditors” and a plan that 
would be “for the best interests of all creditors” could be worked 
out. But there is no machinery for this in a composition. Further- 
more, under subdivision (j) the court, upon confirmation of an ex- 
tension, may retain jurisdiction of the debtor and his property, thus 
affording an added protection to secured creditors, whereas upon con- 
firmation of a composition the court must dismiss the proceeding, thus 
affording no protection. 

There are further difficulties, moreover, if we are to adopt the 
construction that a composition may affect secured creditors. Sub- 
division (h) provides that an extension may affect only those se- 
cured creditors whose securities “are in the actual or constructive 
possession of the debtor or of the custodian or receiver.” Nothing 
is said about compositions. Will the same rule apply by analogy? 
Similarly, subdivision (e) provides that the proposal must be accepted 
by a majority “of all creditors whose claims if unsecured have been 
allowed, or if secured are proposed to be affected by an extension 
proposal.” Will the secured creditors’ acceptances be required in a 
composition? 
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From every point of view the suggested construction seems un- 
workable; it is strained at best; and the courts, therefore, we may 
hope, will hold that a composition can not affect secured creditors 
in any way. The conclusions reached above may be summarized as 
follows: 


(1) A “composition” is an offer of a present consideration (in cash or 
notes or both) in an amount less than the principal of the unsecured claims. 
It may affect unsecured claims only, and may be voted on, under subdivision 
(e), by unsecured creditors only. (2) An “extension” is a proposal for post- 
poning payment without cutting down principal, and may or may not in- 
clude provisions for immediate or periodic payments on account. It may either 
affect unsecured creditors only, in which case, under subdivision (e), the 
latter only may vote upon the proposal; or it may affect all creditors, in 
which case the secured as well as the unsecured may vote upon it. (3) Though 
the statute does not seem to contemplate an extension affecting secured credit- 
ors only, a proposal to that effect might theoretically be made, but, if the 
courts permitted it to be made, the unsecured creditors, under the strict word- 
ing of subdivision (e), would be entitled to vote upon it along with the se- 
cured creditors, and the debtor might be permitted at the same time (though 
the statute seems not to contemplate this) to propose a composition to the 
unsecured creditors; the two proposals being kept distinct and being dealt 
with separately as though there were two proceedings. 


B. Proof of Future Rent and Other Contingent Claims 
The pertinent provisions are as follows: 


“(a) ...The term ‘creditor’ shall include for the purposes of an extension 
proposal under this section all holders of claims of whatever character against 
the debtor or his property including a claim for future rent, whether or not 
such claims would otherwise constitute provable claims under this Act. A 
claim for future rent shall constitute a provable debt and shall be liquidated 
under Section 63 (b) of this Act.” 


The last sentence, as distinguished from the first, is not limited to 
extensions. Presumably, therefore, it applies to compositions as well ; 
if it did not, it would serve no purpose. Therefore we have this re- 
sult: all types of claims not heretofore provable (including future 
rent claims) will be affected by the confirmation of an extension, 
which by subdivision (i) is made binding upon all “creditors”. But 
in compositions, only future rent claims, in addition to those hereto- 
fore provable, are made provable and therefore subject to the com- 
position. The differentiation has at least some logical basis. In an ex- 
tension the debtor seeks a breathing-space during which he should be 
protected from attack by all creditors however contingent their claims 
may be. In a composition, on the other hand, the debtor seeks a pres- 
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ent settlement of his debts, and most contingent claims are too uncer- 
tain to be feasibly included. But future rent claims are not in this 
category, since they are susceptible of present valuation. They have, 
however, consistently been held non-provable,®° so that the landlord, 
except as to past rent, could not hitherto be dealt with in a compo- 
sition. This hardship to the individual debtor has been removed by 
subdivision (a) above. 

Immediately the question arises: does subdivision (a) apply to 
proceedings in bankruptcy generally, or only to those under section 
74? Of course the first sentence does not; it is expressly limited to 
proceedings for an extension. But the second sentence (“a claim for 
future rent shall constitute a provable debt and shall be liquidated 
under section 63 (b) of this Act”) stands alone and is not expressly 
limited to proceedings under section 74. The question thus raised is 
not easy to answer. : 

It might be argued that if Congress had intended to make future 
rent claims provable in all proceedings under the Bankruptcy Act, 
the natural course would have been to insert the clause in its proper 
place in section 63, which defines provable debts. Moreover, all three 
of the new sections have clauses*! to the effect that in proceedings 
thereunder “except as otherwise provided therein...the rights and 
liabilities of creditors ...shall be the same as if a voluntary petition 
for adjudication had been filed and a decree of adjudication had been 
entered....”’ These clauses, which provide in effect that old sections 
of the Bankruptcy Act are to be imported into the new, seem to ex- 
clude any implication that provisions of the new sections are to be 
imported into the old. Finally, no reference to future rent claims is 
made in the new section 75 (“Agricultural Compositions and Ex- 





%° In re Roth & Appel, 181 Fed. 667 (C. C. A. 2d, 1910); Slocum v. Soliday, 183 Fed. 
410 (C. C. A. Ist, 1910); Watson v. Merrill, 136 Fed. 359 (C. C. A. 8th, 1905); Jn re Hays, 
Foster & Ward Co., 117 Fed. 879 (W. D. Ky., 1902); Jn re Mahler, 105 Fed. 428 (E. D. Mich., 
1900); Atkins v. Wilcox, 105 Fed. 595 (C. C. A. Sth, 1900), cited with apparent approval in 
Maynard v. Elliott, 283 U. S. 273, 278, 51 Sup. Ct. 390, 391 (1931). Even leases reserving tc 
the landlord a right to re-enter and re-let upon the tenant’s bankruptcy, and to hold the tenant 
for losses, do not give rise to a provable claim because the claim does not exist till the land- 
lord’s re-entry, which necessarily occurs after the filing of the petition. Jn re Roth & Appel, 
supra; In re Ells, 98 Fed. 967 (D. C. Mass. 1900). The only exception to the rule is in the 
case of leases providing that the institution of bankruptcy proceedings shall ipso facto work a 
termination of the lease and entitle the landlord to damages. In such cases the claim becomes 
fixed at the moment of bankruptcy, and has been held, therefore, to be provable. Jn re 
Twentieth Century Milinery Exchange, 41 F. (2d) 237 (S. D. N. Y., 1930); Jn re Schechter, 
39 F. (2d) 18 (C. C. A. 3rd, 1930). But the claim will be disallowed as an unenforceable 
penalty if the lease, instead of providing a fair method for calculating the damages, provides that 
the entire remainder of rent shall be due and payable. Kothe v. R. C. Taylor Trust, 280 U. S. 
224, 50 Sup. Ct. 142 (1929). 
%1 Sections 74 (m), 75 (n), and 77 (n) respectively. 
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tensions”), whereas a clause®? defining “creditors” as including fu- 
ture rent claimants was written into the new section 77 (“Railroad 
Reorganizations”)—a differentiation which seems to indicate that 
the future rent provisions were intended to apply only to the sections 
in which they appear. 

As a matter of fact, however, the new sections were drafted at 
different times and by different individuals,** and the crucial sentence 
in subdivision (a) of section 74 (“a claim for future rent shall con- 
stitute a provable debt,” etc.) was inserted independently, by amend- 
ment from the floor of the Senate, a few minutes before the final 
passage of the act. Both Senator Bratton, who proposed the amend- 
ment, and Senator Hastings, who was in charge of the bill, seem 
to have thought that the amendment would apply to all proceedings 
under the Bankruptcy Act.°4 





%3In section 77 (b). 

%3 Section 74 (Compositions and Extensions) was introduced on Jan. 10, 1933 by Rep. 
McKeown as a part of H. R. 14133, being later incorporated in H. R. 14359, which passed the 
House on Jan. 30, 1933. It was based mainly on the original Hastings bill supra note 4. Sec- 
tion 75 (Agricultural Compositions and Extensions) was introduced by Sen. Robinson of Ar- 
kansas as an amendment to H. R. 14359. Section 77 (Reorganization of Railroads in Interstate 
Commerce) was introduced on January 9, 1933 by Rep. LaGuardia as H. R. 14110, being later 
iucorporated in H. R. 14359. The Senate Judiciary Committee struck it out (Senate Report 
no. 1215, supra note 5), but it was later restored in modified form by an amendment proposed 
from the floor by Senator Hastings on Feb. 21, 1933 (76 Cong. Rec., 72d Cong., 2d Sess., 5030). 

*% Senator Bratton originally proposed the amendment on Feb. 24, 1933, only to withdraw 
it after the following colloquy (76 Cong. Rec., 72d Cong., 2d sess., 5058, 5059): 

“MR. HASTINGS: ‘I inquire of the Senator from New Mexico whether that is not an 
amendment affecting the rents under the old law. As I stated this morning, there are so many 
things that various people want corrected in the old statute that I was very much afraid to get 
into it for fear we would get into a great deal of trouble in connection with it; and I have 
sought in this bill in the other sections to prevent any controversy arising under the old act. 
Therefore, I intend that those words’ (meaning the original clause permitting proof of claims 
of whatever character in extension proceedings) ‘should apply to these particular sections.’ 

“MR. BRATTON: ‘Mr. President, I concur with the Senator that we should free ourselves 
of any contact with the old act; and I think I shall withdraw the amendment. I do not care 
to go into the old act. I think we should not do so.’ 

“MR. HASTINGS: ‘I thank the Senator.’ ” 

On February 27, 1933, immediately prior to the passage of the bill, Senator Bratton again 
brought up his amendment, and it was adopted with the following comments (76 Cong. Rec., 
72d Cong., 2d sess., 5278): 

“MR. BRATTON: ‘Mr. President, let me say to the Senator from Delaware that on 


Saturday I offered an amendment....and withdrew it temporarily....Upon further consid- 
eration I think that amendment should be included in the bill, and I hope the Senator will 
accept it.’ 


“MR. HASTINGS: ‘Mr. President, the Senator from New Mexico will recall that the 
only reason I objected to it was because I was afraid it would open the door to amendments to 
the general bankruptcy law. If we are now in a position where we are about to vote on the 
bill tonight and there is no danger of our getting into controversy by trying to amend the bank- 
ruptcy law generally, I will accept the amendment.’ 

“MR. BRATTON: ‘I think, Mr. President, that such an amendment as I have offered is 
necessary in order to give the relief needed.’ ” 

Without further discussion the amendment was adopted. 
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While this legislative intent was not very clearly expressed, and 
seems inconsistent with the wording and arrangement of the new 
sections, as described above, it ought if possible to be given effect by 
the courts, for two reasons. In the first place, the non-provability of 
a future rent claim in bankruptcy not only works a hardship upon 
the individual bankrupt, because he cannot get discharged from it,35 
but also works a hardship on the landlord where the bankrupt is a 
corporation, because the landlord can neither share in the assets nor 
collect, after bankruptcy, from the empty corporate shell. In the sec- 
ond place, if future rent claims are still to be excluded in ordinary 
bankruptcy proceedings, though provable under section 74, there 
will be complications in cases under that section if the debtor’s propo- 
sal for a composition (or extension) fails. 

Subdivision (1) of that section provides that in case of a denial 
of confirmation the debtor’s estate shall be liquidated and he shall be 
adjudged a bankrupt. The proceeding is then no longer one for a 
composition and is no longer governed by section 74. Now suppose 
we have adopted the construction that future rent claims are provable 
only in proceedings under section 74, and suppose that the landlord 
has already proved his claim thereunder. Are we to say that when 
thereafter the debtor is adjudged a bankrupt and his estate is liqui- 
dated, the landlord’s claim must be expunged as non-provable? Such 
a result would seem grotesque. A composition is simply intended to 
give creditors the same payment, substantially, as they could get un- 
der a liquidation, and what justification would there be for holding 
that if a liquidation payment is made, the landlord cannot share in it; 
whereas if a substitute payment is offered, he can? 

To avoid this result, are we to say that, although the future rent 
claim is non-provable in bankruptcy proceedings, nevertheless if it 
has once been proved under section 74, it will continue as a provable 
claim in the event of subsequent adjudication and liquidation? If we 
do say that, the inevitable consequence will be that well-advised debt- 
ors who are in no position to settle with their creditors but who wish 
to be discharged of their landlords’ claims will cease to file bankruptcy 
petitions ; they will, instead, file petitions under section 74, well know- 





%5 Section 17 provides that ‘‘a discharge shall release a bankrupt from all of his provable 
debts” (with certain enumerated exceptions). The future rent claim is therefore not discharge- 
able. Jn re Hubbard, 57 F. (2d) 213 (W. D. N. Y., 1923); Im re Goldberg, 52 F. (2d) 156 
(S. D. N. Y¥. 1931); see also Im re Frischknecht, 223 Fed. 417, 420 (C. C. A. 2d, 1915); Im re 
Roth & Appel, supra note 30; Wyzanski, The Effect of the 1933 Bankruptcy Legislation upon 
the Rights of a Landlord (1933) 7 JouRNAL OF THE NATIONAL ASSOCIATION OF REFEREES IN 
Bankruptcy, 107. 
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ing that they cannot make a settlement and quite prepared to await ad- 
judication and liquidation. We will then have the spectacle of debt- 
ors who are sufficiently ingenious to abuse the processes of section 74 
escaping from their landlords’ claims, while the more innocent debt- 
ors who file bankruptcy petitions in the old-fashioned manner will 
continue liable. 

The clear way out of this dilemma is to adopt the construction, 
which is admittedly somewhat dubious upon the face of the statute 
but is in accord with the apparent legislative intent, that future rent 
claims shall be provable in all proceedings under the Act. 

The courts, however, will not only have to face this problem of 
construction but will also have to determine what method to employ in 
the allowance of future rent claims, whether (1) to hold the estate 
open and await the end of the term so as to ascertain the landlord’s 
exact loss,8* or (2) to calculate the present value of the landlord’s 
claim by deducting from the total of the future rent installments the 
total for which the landlord could reasonably be expected to rent the 
premises to another tenant for the balance of the term.87 Obviously 
the first method would be unworkable in cases where the lease had 
a long time to run; and even if the lease had a short time to run the 
method would be unworkable in compositions and extensions, because 
at the outset of the proceedings the debtor, in order to propose, and 





%6 This method was applied in the case of a different type of contingent claim in Jn re 
Buzzini & Co., 183 Fed. 827 (S. D. N. Y., 1910), a bankruptcy case cited with apparent ap- 
proval by the Supreme Court in Maynard v. Elliott, supra note 30. 

3%t This method has been frequently employed in other than bankruptcy cases. Leo v. 
Pearce Stores, 57 F. (2d) 340 (E. D. Mich., 1932); Filene’s Sons Co. v. Weed, 245 U. S. 
597, 38 Sup. Ct. 211 (1918); Kalkhoff v. Nelson, 60 Minn. 284, 62 N. W. 332 (1895). Where 
the tenant defaulted and, prior to bankruptcy, the landlord had re-entered and rented the prem- 
ises at a reduced rental to a third party for the remainder of the term, the landlord was per- 
mitted to prove his claim in the original tenant’s bankruptcy in the amount of the difference be- 
tween the total rent reserved and the total to be paid by the new tenant. Jn re Mullings Cloth- 
ing Co., 252 Fed. 667 (D. C. Conn., 1918). See also People v. St. Nicholas Bank, 151 N. Y. 
592, 45 N. E. 1129 (1897), and the scholarly discussion in Schwabacher and Weinstein, Rent 
Claims in Bankruptcy, (1933) 33 Cor. L. Rev. 213, 235. Where the lease contained a clause 
providing for its termination, ipso facto, upon bankruptcy, and the landlord after bankruptcy 
rented to another for the balance of the term, he was permitted to prove for the difference 
between the total rent reserved and the total payable by the new tenant, there being no showing 
that the amount of the new rent was unreasonably low. Jn re Twentieth Century Millinery Ex- 
change, supra note 30. But the possibility has been suggested that the new clause (‘‘a claim for 
future rent shall constitute a provable debt”) might be construed to mean that the landlord may 
prove for the entire balance of the rent without any deduction for the re-rental value. See 
Wyzanski, supra note 30, at p. 108; Weinstein, Chapter VIII of the Bankruptcy Act (1933) 
38 ComMeERcIAL Law Journat 171, 178 (note 74). Such a construction, if it involved a hold- 
ing that the lease was not terminated by bankruptcy, would be manifestly unjust to the land- 
lord, and if it involved a holding that the lease was terminated and that the landlord could 
have his cake and eat it, would be manifestly unjust to the estate and would in fact be a 
penalty, condemned by the Supreme Court in Kothe v. R. C. Taylor Trust, supra note 30. 
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the creditors, in order to consider, a settlement must know precisely 
what the provable claims will amount to. The second method would 
be workable in all cases and would seem just and reasonable. 

Since, in the absence of statute or covenant, the landlord at com- 
mon law would be required to continue to perform although he re- 
ceived only a dividend upon the rent claim, or no dividend at all,3% 
the courts clearly should hold that the commencement of proceedings 
terminates the landlord’s obligation to perform. This termination, 
however, (except where the lease itself contains an express provision 
for termination)®® should be subject to two conditions: (1) the 
right of the trustee in bankruptcy to assume the lease if he deems it 
valuable and not onerous,*® and (2) the right of the debtor in compo- 
sition and extension proceedings to elect to continue the lease and to 
perform on his part.4! In either of these two contingencies both 
parties, the trustee or the debtor, and the landlord, would be bound 
by the lease, and the landlord would then have no provable claim. 
Since neither contingency could be resolved at the commencement of 





38 At common law, covenants in a lease are independent, so that the landlord’s remedy 
for non-payment of rent is upon the covenant, and he may not evict. Jn re Pennewell, 119 Fed. 
139 (C. C. A. 6th, 1902); 2 Wiitiston, Contracts (1920) §890; Trrrany, REAL Property 
(1920) §§ 49, 413; Schwabacher and Weinstein, supra note 37. 

%® Bankruptcy termination clauses, if explicit, and promptly acted upon by the landlord 
where a declaration of forfeiture is called for by the wording, are valid. Jandrew v. Bouche, 29 
F. (2d) 346 (C. C. A. Sth, 1928); Jm re Barnett, 12 F. (2d) 73 (C. C. A. 2d, 1926); Im re 
Scholtz-Mutual Drug Co., 298 Fed. 539 (D. C. Colo., 1924); In re Georgalas Bros. 245 Fed. 
129 (D. C. Ohio, 1917). Ipso facto termination clauses, requiring no re-entry or declaration of 
forfeiture by the landlord after bankruptcy, are valid. Im re Twentieth Century Millinery Ex- 
change, Jn re Schechter, supra note 30. 

4° The trustee has a reasonable time within which to elect whether or not to assume the 
lease. Lawhead v. Monroe Building Co., 252 Fed. 758 (C. C. A. 6th, 1918); Louisville Woolen 
Mills v. Tapp, 239 Fed. 463 (C. C. A. 6th, 1917); Im re Frazin & Oppenheim, 174 Fed. 713 
(S. D. N. Y. 1909); Jn re Schwartzman, 167 Fed. 399 (D. C. S. C., 1909); Im re Rubel, 166 
Fed. 131 (E. D. Wis. 1908); In re Ells, 98 Fed. 967 (D. C. Mass. 1900). There is nothing 
anomalous in treating the lease as terminated subject to the trustee’s right to assume it. In 
Central Trust Company v. Chicago Auditorium, 240 U. S. 581, 36 Sup. Ct. 412 (1916) it was 
held that the filing of a bankruptcy petition constituted an anticipatory breach of an executory 
contract, relieving the parties from further performance and permitting a proof of claim for 
damages; but the court indicated that the trustee would have had a right to elect to assume the 
contract. While the court distinguished leases as not subject to this doctrine of anticipatory 
breach by bankruptcy, the right of the trustee to assume a contract which otherwise would have 
been terminated by bankruptcy is clear. 

41 This would necessarily follow. If the debtor wishes the lease to continue and wishes the 
landlord to perform, he should be required to perform on his part. He is not disabled from 
performing, as the bankrupt was in Central Trust Company v. Chicago Auditorium, supra note 40, 
because he is permitted by the composition or extension to retain his assets and continue on in 
business. Since, in the Auditorium case, the trustee, who simply stands in the shoes of the 
bankrupt, could have elected to assume a contract which otherwise would have been terminated 
by bankruptcy, it follows that the debtor in a composition or extension case, there being no 
trustee, should have the right to elect to continue with the lease. If he does so elect he is merely, 
in effect, treating the lease as an asset, which he has a right to retain. It is only if he elects 
not to perform that the landlord will be damaged and will then have a provable claim. 
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the proceedings, the landlord (in the absence of express provisions in 
the lease) should not be permitted to treat the lease as terminated and 
to prove his claim except upon application to the court and after the 
trustee or the debtor had had an opportunity to determine whether 
or not the lease should be continued. 

Several questions regarding tort and contingent claims remain to 
be considered. Section 74(a), as has been seen, provides in effect that 
in extension proceedings “creditors” shall include, not only future 
rent claimants, but holders of all other heretofore non-provable 
claims. These last are of two main sorts: tort claims not reduced to 
judgment prior to the filing of the bankruptcy petition,t? and con- 
tingent claims which either are not susceptible of present valuation or 
are not fixed in amount, or will not become certain by the happening 
of the contingency in time to share in the estate.*® 

All of these claims will be affected by the extension, because 
confirmation expressly binds all “creditors” as defined in subdivision 
(a). And the claims should be provable in, as well as affected by, the 
extension proceedings because subdivision (a), although it does not 
expressly provide for proof (merely stating that “creditors” shall in- 
clude the holders of such claims), seems to be only an amplification 
of the provision in section 1(a)(9) that a “ ‘creditor’ shall include 
anyone who owns a demand or claim provable in bankruptcy.” By 
section 74(m) the rights of “creditors” are made the same as in 
bankruptcy, and these rights therefore include the right to prove 
claims. 

But it is obvious that contingent claims of the sort described can- 
not be allowed in extension proceedings until such time as they have 
become fixed, or sufficiently certain for present valuation. In the 
meantime should they be accepted for proof in tentative form in order 
to vote upon the debtor’s proposal? Obviously they can not be so 
accepted for the purpose of determining whether or not the debtor has 
obtained a majority in amount of the allowed claims; but should they 
be so accepted for the purpose of determining whether or not he has 
obtained a majority in number? Presumably not, for since the claims 
may never become fixed or certain, it would be unfair to the debtor if 
they were counted against his proposal and unfair to the main creditor 
body if they were counted for the proposal. 





“Such claims are not provable under section 63. Schall v. Camors, 251 U. S. 239, 40 
Sup. Ct. 135 (1919). 

“* Contingent claims of these descriptions are not provable under section 63. Maynard v. 
Elliott, supra note 30. 
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A more serious problem arises in case such claims, having later 
become fixed or certain, are proved and allowed, and the debtor’s pro- 
posal thereafter fails and his estate is liquidated by a trustee.** Will 
the claims, if not of a sort provable in bankruptcy proceedings, be en- 
titled to share in the estate, having once been proved? Take, for ex- 
ample, a tort claim pending at the commencement of the proceedings 
and thereafter reduced to judgment. The claim is not provable in 
bankruptcy.*® If proved in the extension proceedings, should it be ex- 
punged if the estate is later wound up in bankruptcy? If the courts 
should say “no”, then creditors, who might have commenced an in- 
voluntary proceeding in order to prevent the potential tort claimant 
from sharing in an estate which he had done nothing to create, would 
be defeated by the debtor’s filing of an answer*®* under section 74 and 
the subsequent proof of the claim thereunder. The debtor might do 
this intentionally, with no prospects of effecting an extension, and 
merely for the purpose of procuring the inclusion of the claim after 
it had gone to judgment so that he might be discharged from it. On 
the other hand, suppose that, with full knowledge of the pending tort 
claim, a majority in number and amount of the creditors accepted the 
extension proposal and it was confirmed. The right of the tort claim- 
ant after judgment to realize thereon would then be postponed by the 
extension, through the action of the other creditors, and it would 
seem unfair under such circumstances to exclude him from any share 
in the estate in case the extension, after confirmation, was ultimately 
set aside and the estate liquidated. An equitable rule might be to 
exclude his claim if the debtor’s proposal was not confirmed (thus 
treating the case as though it had been commenced in bankruptcy), 
but to permit his claim to stand for all purposes if (a) a majority in 
number and amount of the creditors accepted the proposal with 
knowledge of the claim (as, for example, if it had been included in 
the debtor’s schedules), and (b) the proposal was confirmed, and (c) 
the claim became fixed by judgment (and therefore affected by the 
proposal) prior to the order of liquidation. 

But it is unlikely that the courts will attempt to erect any such 
elaborate edifice upon the bare bones of the statute. They are more 
likely to hold that since under section 74(a) creditors holding other- 





“ As provided in section 74 (1). 
* Schall v. Camors, supra note 42. 
a Under section 74 (a) the proceeding is commenced either by the debtor’s filing a peti- 
tion, “or, in an involuntary proceeding before adjudication, an answer....stating that he is 
insolvent or unable to meet his debts as they mature, and that he desires to effect a composition 
or an extension of time to pay his debts.” 
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wise non-provable claims are to be deemed creditors “for the pur- 
poses of an extension proposal under this section”, they shall not be 
deemed creditors for the purposes of a liquidation, regardless of 
whether the liquidation occurs before or after confirmation of the 
proposal. Such a construction would at least have the virtue of sim- 
plicity, and while in certain cases it would work a hardship upon tort 
creditors, the latter might derive some comfort from the reflection 
that their claims, if excluded from proof, would not be discharged. 

The conclusions regarding provable claims may be summarized 
as foilows: 


A claim for future rent shall be provable in all proceedings under the 
Act. If the end of the term will occur prior to the distribution of the estate 
or prior to the debtor’s offer under section 74, the claim may be liquidated by 
awaiting and proving the actual damages; otherwise the claim shall be li- 
quidated by deducting from the total future rent the total for which the 
landlord may reasonably be expected to rent the premises to another for the 
balance of the term. In either event the commencement of proceedings shall 
(umiess the lease is terminated by express provision) be deemed to terminate 
the lease subject to the right of the trustee in bankruptcy to assume, or the 
right of the debtor in proceedings under section 74 to elect to perform, the 
lease. In the absence of an express provision for termination, the landlord 
may not rent to a new tenant until the trustee or the debtor has had a 
reasonable opportunity to make his election, and if the election is to assume 
or perform the lease, the landlord’s claim for future rent will not be provable. 

All claims of a sort which at the commencement of the proceedings would 
not have been provable in bankruptcy shall not be allowed to share in divi- 
dends upon a liquidation, and shall not be discharged, even if they had been 
previously allowed in an extension proceeding prior to the order of liquida- 
tion. 


C. Effect of Compositions; the Right to a Discharge 
Section 74 (i) provides that “upon its confirmation an extension 
proposal shall be binding upon the debtor and his unsecured and se- 
cured creditors affected thereby.” There is no similar provision re- 
lating to compositions. What, then, is the effect of confirmation 
upon a creditor in a composition whose claim has been duly scheduled 
but who has not accepted the debtor’s offer? Section 14(c) pro- 
vides that the “confirmation of a composition shall discharge the 
bankrupt from his debts, other than those agreed to be paid by the 
terms of the composition and those not affected by a discharge.” 
May this section, which relates to “bankrupts”, be made applicable 
to section 74, which relates to “debtors”? Section 74(m) was 

doubtless intended to produce this result; it provides that: 


“In proceedings under this section, except as otherwise provided therein, 
the jurisdiction and powers of the court, the title, powers and duties of its 
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officers and, subject to the approval of the court, their fees, the duties of 
the debtor, and the rights and liabilities of creditors, and of all persons with 
respect to the property of the debtor and the jurisdiction of appellate courts 
shall be the same as if” the proceeding were in bankruptcy, etc. 


This clause speaks of the “rights” of creditors, but only of the 
“duties” of debtors. Obviously a discharge from the balance of his 
debts above the composition payment is a right (or, better, a priv- 
ilege) of the debtor and not a “duty”. The same problem is pre- 
sented in cases where the debtor’s offer fails and his estate is liqui- 
dated under section 74 (1) without his being adjudicated a bank- 
rupt. May he then seek a discharge under section 14 (a), which re- 
lates only to “bankrupts” ? 

Congress, with its solicitude for debtors, must have intended the 
provisions of section 14 to apply fully to proceedings under section 74, 
and the courts unquestionably will interpret subdivision (m) above 
so as to produce that result. They may do so by saying that under 
section 14 the confirmation of a composition, or the granting of a 
discharge, affects the “rights” of creditors, and that since subdivision 
“m” expressly makes these “rights” the same as in bankruptcy sec- 
tion 14 will apply. The courts may also say that since the “powers” 
of the court under subdivision (m), are the same as in bankruptcy 
proceedings, and since the court has the “power” to grant discharges 
to “bankrupts”, it will have the same power with respect to “debt- 
ors”. 

Any other result would not only be unjust but absurd. For un- 
der section 74(1) the debtor whose proposal fails and whose estate 
is liquidated will be adjudged a bankrupt if confirmation is denied, 
but will not be adjudged a bankrupt if liquidation is ordered upon 
other grounds (such as failure to make the necessary deposit in a 
composition) unless the court is satisfied “that he commenced or 
prolonged the proceeding for the purpose of delaying creditors and 
avoiding an adjudication.” In other words, a debtor who abuses the 
processes of section 74 will be adjudged a “bankrupt” and will there- 
fore clearly be entitled, as a bankrujt, to apply for a discharge under 
section 14. Can it be said that a debtor who has not abused the proc- 
esses of section 74 and who has not therefore been adjudged a 
“bankrupt”, may not have the same privilege of applying for a dis- 
charge when his estate is liquidated? Surely no court would adopt 
so narrow and strained a construction of subdivision (m). Yet one 
writer has suggested this construction.*® 





“See Weinstein, supra note 37, at p. 184 (note 120). 
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Finally, it might be noted that the original Hastings bill from 
which the present legislation was derived proposed to amend vari- 
ous sections of the Bankruptcy Act so as to make them harmonious 
with, and applicable to, the new Chapter VIII, and that section 14 
was to be so amended and was to include “debtors” as well as “bank- 
rupts”. Not wishing to amend the Bankruptcy Act generally, 
Congress inserted subdivision (m) with the obvious intention of 
obtaining the same result by a short-cut method. The subdivision 
should be liberally construed in the light of its origin. 


D. Time Periods: Voidable Liens and Transfers; Filing of Claims 
A more serious problem is presented by the remainder of sub- 
division (m) above, which provides that 
“in proceedings under this section” the powers, duties, rights, etc. “shall be the 
same as if a voluntary petition for adjudication had been filed and a decree 
of adjudication had been entered on the day when the debtor’s petition or 


answer was filed and any decree of adjudication thereafter entered shall have 
the same effect as if it had been entered on that day.” 


This clause presents difficulties in cases of involuntary proceed- 
ings. Suppose an involuntary petition is filed on June 1, and on June 
10 the debtor files an answer under section 74 stating that he wishes 
to offer a composition. This answer commences the proceeding under 
section 74. For purposes of applying the general provisions of the 
Act to this proceeding, June 10 will be taken, under the clause quoted 
above, as the date of adjudication. Under the most natural reading 
of the clause, June 10 will also be taken as the date of the filing of 
the petition, for the clause provides that the rights, duties, etc., 
shall be the same as if “a voluntary petition for adjudication had been 
filed ....on the day when the debtor’s .... answer was filed...” If 
the clause is so read, several undesirable results might follow, of 
which the most important is this. Preferences, fraudulent transfers, 
and certain types of liens, to be voidable, must be made or ob- 
tained within four months prior to the filing of the petition.‘7 
If on June 1 the four months period has not quite run, but will have 
run by June 10, and if on June 10 the debtor files an answer under 
section 74 and his proposal later fails, the trustee appointed to liqui- 
date the estate will be unable to set aside the preference, lien, etc. 
In cases of this sort, therefore, the debtor could defeat the creditors 





“a See the debates in note 34 supra, and the Senate Judiciary Committee report supra note 


** See sections 60 and 67. 
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and protect a favored transferee by merely filing an answer under 
section 74. 

To avoid such a result, which Congress can hardly have intended, 
it might be argued that since subdivision (m) with its time-period 
clause is made to apply to “proceedings under this section”—that is, 
section 74—it would follow that if the debtor’s proposal failed and a 
trustee was appointed the proceeding would no longer be under sec- 
tion 74 and therefore the normal bankruptcy time-periods would 
apply, and there would be no difficulty. Such a construction would 
be tenable if the debtor were also adjudged a bankrupt, because then 
the proceeding would clearly be a “bankruptcy” proceeding; but 
under section 74 (1) the debtor may or may not be adjudged a 
bankrupt and if he is not, the trustee will be administering a “debt- 
or’s” estate and the proceeding will still be technically under section 
74, though administered like a “bankruptcy” proceeding to the 
extent provided in subdivision (m). 

Therefore, to conform the time-periods set up by subdivision 
(m) with those elsewhere set up in the Bankruptcy Act, it would 
seem necessary to construe subdivision (m) as though it read as 
follows (new matter in italics, omitted matter in brackets) : 


The rights, duties, etc., of the parties “shall be the same as if a volun- 
tary petition for adjudication had been filed on the day when the debtor’s 
petition or the creditor’s petition was filed and a decree of adjudication had 
been entered on the day when the debtor’s petition or answer was filed, and 
any decree of adjudication thereafter entered shall have the same effect as if 
it had been entered on the latter [that] day.” 


Such a construction would do no real violence to the language 
and would accord with what Congress must have intended. Indeed if 
there had merely been a comma after the clause “shall be the same 
as if a voluntary petition for adjudication has been filed,” the read- 
ing suggested above would be clearly indicated. 


One more observation needs to be made. Under subdivision (m) 
the filing of the debtor’s petition or answer is considered, for the 
purpose of applying the Act, as an adjudication, and a subsequent 
adjudication, if entered, (as it can be if the debtor’s proposal fails) 
will relate back accordingly. Under section 57 (n) creditors must 
prove their claims within six months after adjudication in order to 
share in the distribution of an estate. Claims need not, however, 
be proved at all in order to share in a composition*® and presumably 





“ Nassau Works v. Brightwood Co., 265 U. S. 269, 44 Sup. Ct. 506 (1924). 
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the courts will hold that they need not be proved in order to share 
in any payments on account under an extension. But the careful 
practitioner who represents creditors should see to it that his clients’ 
claims are promptly proved in proceedings under section 74, for 
if they are not, the debtor’s proposal may ultimately fail, and he may 
be adjudicated and his estate liquidated more than six months after 
the filing of the petition, by which time all unproved claims will be 
barred. 


E. Liquidation after Confirmation of an Extension Proposal 


Under section 74 (1) the court may appoint a trustee to liquidate 
the estate if the debtor’s proposal is not accepted or confirmed, or if 


“without sufficient reason the debtor defaults in any payment required to 
be made under the terms of an extension proposal when the court has re- 
tained jurisdiction of the debtor or his property.’ (Under subdivision (j) the 
court may in its discretion, upon confirmation, either “dismiss the proceeding 
or retain jurisdiction of the debtor and his property during the period of the 
extension in order to protect and preserve the estate and enforce the terms of 
the extension proposal”). 


Thus after confirmation a trustee can be appointed under sub- 
division (1) to liquidate the estate upon the debtor’s default, but 
only if the court has “retained jurisdiction of the debtor or his prop- 
erty.” (Note that subdivision (j) authorizes the court to retain 
jurisdiction of “the debtor and his property,” so that the court ap- 
parently cannot retain jurisdiction of the one without the other). 
Now, if a trustee is so appointed, what will constitute the estate? 
To what will he take title? 

Subdivision (m), as has been seen, provides in effect that the 
trustee’s title will be the same as though the debtor had been ad- 
judged a bankrupt on the day when the debtor’s petition or answer 
was filed. This provision makes section 70(a) applicable, which 
provides in effect that the trustee takes title, as of the date of ad- 
judication, to all property which the debtor owned at the time the 
petition was filed, but not to any property which he thereafter ac- 
quired. If, then, a debtor’s petition under section 74 was filed on 
June 1, and an extension proposal was confirmed on July 1, and on 
December 1 (the court having retained jurisdiction and a default 
having occurred) a trustee was appointed to liquidate the estate, the 
trustee, under the strict provisions of sections 74(m) and 70(a), 
would take title to only such property as the debtor owned on June 1. 
Such a result would be preposterous. The debtor, between June 1 and 
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December 1, has been running his business, selling his merchandise, 
buying fresh supplies, collecting old accounts, and incurring new 
debts. He may literally have left by December 1 nothing which he 
had owned by June 1. The quite evident intention of Congress was 
that a trustee, if appointed on December 1, should take over the 
estate as it was on that date, since the trustee could only be appointed 
in case the court had “retained jurisdiction of the debtor or his 
property” “in order to protect and preserve the estate and enforce 
the terms of the extension proposal.” 

But the provisions of sections 74 (m) and 70 (a) would prevent 
the carrying out of this obvious intention and would give the trustee 
title only to what might be left of the original June 1 assets. The es- 
tate then would not have been “preserved”; the court would have 
retained jurisdiction only to lose it ; and the creditors would have been 
far better off if the court had not retained jurisdiction and the case 
had been dismissed upon confirmation, because then they would have 
been free to enforce their claims against whatever assets the debtor 
had upon the expiration of the extension. 

A way out seems to be offered by section 70 (d) which provides 
that : 


“Whenever a composition shall be set aside ...the trustee shall, upon his - 
appointment and qualification, be vested as herein provided with the title to all 
of the property of the bankrupt as of the date of the final decree setting 
aside the composition...” 


In such cases, section 64 (c) governs the rights of subsequent 
creditors by providing that 


“ ...the property acquired by the bankrupt in addition to his estate 
at the time the composition was confirmed ...shall be applied to the pay- 
ment in full of the claims of creditors for property sold to him on credit, in 
good faith, while such composition... was in force, and the residue, if any, 
shall be applied to the payment of the debts which were owing at the time of 
the adjudication.” 


If these two clauses could be so construed as to govern the situa- 
tion which has been described, the difficulty would be solved. The 
trustee would take title to the estate as it was on December 1 (the 
date of his appointment), would pay off in full the creditors who 
sold property to the debtor between July 1 (the date of confirmation) 
and December 1, and would hold the residue for the original creditors 
having claims on June 1 (the date of the filing of the petition, which 
by section 74 (m) is equivalent to the date of adjudication). 

















314 WISCONSIN LAW REVIEW 


There are, however, two difficulties in the way of such a construc- 
tion. (1) Both sections 70 (d) and 64 (c) relate to “compositions”, 
so that it would be necessary for the courts to treat the word “com- 
position” under these sections as including an “extension” under the 
new section 74.49 (2) Both sections 70 (d) and 64 (c) provide for 
cases in which a composition is set aside for fraud, because that is 
the only ground upon which a composition in bankruptcy proceed- 
ings may be set aside after confirmation.5® Now section 74 con- 
tains a subdivision (k) which is virtually a copy of section 13 and 
provides machinery for setting aside both compositions and exten- 
sions in cases of fraud. Therefore it might well be argued that sec- 
tions 70 (d) and 64 (c) should be applicable to “extensions”, if 
at all, only in cases where the extension was set aside for fraud under 
section 74 (k), and not where it was set aside under section 74 (1) 
upon the debtor’s default. 

In spite of these two difficulties, the only practical solution will be 
foz the courts to take a broad view of sections 70 (d) and 64 (c) and 
hold them applicable to “extensions” as well as “compositions”, and 
to cases which have heen set aside for default as well as fraud. 


F. Custodians and Receivers; Fees and Commissions 


Section 74 (b) provides that upon commencement of the pro- 
ceedings the court “may” appoint “a custodian or receiver, who shall 
inventory the debtor’s estate and exercise such supervision and con- 
trol over the conduct of the debtor’s business as the creditors at any 
meeting or the court shall direct.” Subdivision (c) then provides that 
a summary of the inventory shall be sent to the creditors with the 
notice of the first meeting, together with a list of the larger creditors 
and a statement of the debtor’s indebtedness. The provision for 
sending the creditors a summary of the inventory is mandatory. Un- 
less a custodian or receiver is appointed to make the inventory, there 
is no one else who would or could make it except the debtor; and 
since the purpose of the inventory is to enable creditors to weigh 
the debtor’s offer in the light of what property he has, Congress can 
hardly have intended that the debtor should make his own inventory. 
It is hard to see, therefore, how the statute can be complied with unless 
a custodian or receiver is appointed in every case. In other words, 
“may” appoint will have to be read as “shall”. 





“ The New General Order XLVIII, promulgated Apr. 17, 1933, provides that for the pur- 
poses of computing commissions “‘the term ‘composition’ as used in sections 40 and 48 of the 
Act shall be deemed to include an extension proposal.” 

Section 13 provides for setting compositions aside for fraud, and they can not be 
set aside upon any other ground. Jn re Isidor Klein, supra note 19. 
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Since, as the passage quoted above indicates, there is no functional 
difference between a “custodian” and a receiver, the insertion of the 
word “custodian” seems to have no significance, unless perhaps Con- 
gress thought that calling the appointee in some cases a “custodian” 
might be less distasteful to the debtor and less alarming to the cred- 
itors than calling him a “receiver”. 

The only difference between a “custodian” and a receiver is in 
his commissions, and these depend not upon what he is called but 
upon what he does. Under section 48, if the receiver “acts as a 
mere custodian and does not carry on the business of the bankrupt” 
his commissions will be reduced in cases where the estate is liquidated. 
Where a composition is confirmed there is no difference ; the receiver, 
whether acting as a custodian or not, is limited by section 48 to one- 
half of one per cent of the “amount to be paid creditors on such com- 
position.” Section 48 is made applicable, by section 74 (m), to 
proceedings under section 74, and so is section 40, which governs 
the compensation of the referee. But there are certain difficulties in 
applying these sections to the new proceedings, which must now be 
noted. 

Suppose, in the first place, that a debtor’s proposal under section 
74 is confirmed. If the proposal is for a composition all is clear; the 
receiver or custodian will be allowed one-half of one per cent (under 
section 48) and the referee one per cent (under section 40), of “the 
amount to be paid creditors” on the composition. But neither section 
48 nor section 40 refers to an extension proposal. Congress must, 
however, have intended the receiver or custodian and the referee to 
be compensated in such a case, and there is no provision for their 
compensation except that contained in sections 48 and 40. Therefore 
a “composition” within the meaning of sections 48 and 40 will have 
to be construed as including an “extension”, and “the amount to be 
paid creditors” as including the amount of debts whose maturity is 
extended.5! This construction seems tenable, for there is authority to 
the effect that where a composition includes notes, the amount of the 
notes may be considered as a part of the “amount to be paid cred- 
itors.””52 

It is true that section 74 (m) provides that the “fees” of the 
officers shall be the same as in bankruptcy, whereas the commissions 





%t The new General Order XLVIII, supra note 49, so provides, but does not cover the re- 
maining questions. 

% Kinkhead v. Bacon, and Jn re J. B. White & Co., supra note 19; In re Batterman Co., 
231 Fed. 699 (C. C. A. 2d, 1916); see also Jn re Mills Tea & Butter Co., 235 Fed. 815 (D. C. 
Mass., 1916). 
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-_ allowed by sections 48 and 40 are expressly called “commissions” 
and not “fees”. By section 48 (a), for example, the trustee in bank- 
ruptcy is allowed a “fee” of $5.00, plus percentage “commissions” 
under section 48 (d); a receiver is allowed no “fee” under 48 (a) 
but only “commissions” under 48 (d). But Congress must have in- 
tended the receiver or custodian to be paid, and therefore the word 
“fees” in section 74 (m) must be treated as including “commissions”. 

If this is true, the referee should be allowed his “fees” under 
section 40 ($15.00, plus twenty-five cents for each proof of claim 
allowed) and also his “commissions” (one-half of one per cent of 
the “amount to be paid creditors”). So much is reasonably clear. 

But suppose that the debtor’s proposal is not confirmed. The 
court is then required, under section 74 (1), to appoint a trustee to 
liquidate the estate. There will be no difficulty in computing the 
trustee’s commissions under section 48 (a) (a sliding percentage 
based on the moneys disbursed by him), nor in computing the 
referee’s commissions under section 40 (one per cent of the divi- 
dends). But how shall the receiver or custodian be compensated? 
His commissions, under section 48 (d), are based on “all moneys 
disbursed or turned over to any person” by him, including the moneys 
which he turns over to the trustee and the moneys which the trustee 
later realizes from any property turned over to him in kind by the 
receiver or custodian. Unfortunately for the receiver or custodian 
he will, apparently, neither disburse any money nor have any money 
or property to turn over to the trustee. For, as has been pointed out, 
his functions are, first, to inventory the estate; if he does nothing 
more he obviously will have no money or property to disburse or 
turn over. Secondly, he may “exercise such supervision and control 
over the conduct of the debtor’s business” as the creditors or the 
court may direct.5* This phrase seems to imply that he shall not, like 
the ordinary receiver, take physical possession of the debtor’s as- 
sets, but that the debtor’s business shall be conducted by the debtor 
until confirmation or non-confirmation, subject to such regulations 
(e.g., countersignature of the debtor’s checks) as the court or the 
creditors may impose through the receiver. Certainly the phrase 
quoted differs sharply in language and in connotation from the pro- 
visions of section (2) of the Bankruptcy Act, under which the courts 
may “appoint receivers...to take charge of the property of bank- 
rupts...” and may “authorize the business of bankrupts to be con- 





53 Section 74 (b). 
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ducted... by receivers...’ It seems clear that exercising “supervi- 
sion and control over the conduct of the debtor’s business” under sec- 
tion 74 is not the same thing as actually conducting the business and 
taking charge of the property under section 2. The difference in the 
two provisions cannot very well be considered as accidental, for ap- 
parently Congress intended that, unlike a normal bankruptcy pro- 
ceeding where the bankrupt is ousted and the receiver steps in, the 
debtor in a proceeding under section 74 shall continue in possession 
with a minimum of interference until his proposal is confirmed or 
confirmation is denied, upon which latter event a trustee will at once 
be appointed.®¢ If this construction is correct, the receiver or cus- 
todian who supervises the debtor will have no money or property in 
his possession to turn over to the trustee; will have had none to dis- 
burse; and will therefore receive no commissions. 

Doubtless the courts will strain to avoid such an absurd result. A 
, »ssible way out would be to provide in the order appointing the re- 
ceiver or custodian that, if a trustee is later appointed, the receiver 
or custodian shall immediately take possession of the assets and turn 
them over to the trustee as soon as the latter has qualified by giving . 
bond. Such an order, though apparently not envisaged by Section 74, 
would seem to be within the court’s general powers.55 


SecTION 75. AGRICULTURAL COMPOSITIONS AND EXTENSIONS 


This section was introduced as an amendment to the Senate bill.5® 
It was not contained either in the House bill or in the original Hast- 
ings bill,5? and bears every mark of hasty draftsmanship.5* While it 
is based on section 74, it is open only to farmers; it sets up a novel 
administrative machinery centering around “conciliation commis- 
sioners” ; and its purpose is to provide a specially advantageous meth- 
od of settlement for farmers. The intended advantages are as fol- 
lows: 

(1) The conciliation commissioner is to perform the duties of 
a referee®? and is also to act substantially as the debtor’s attorney, 
but without charge, preparing and filing the farmer’s petition and 





% By section 74 (1). 
, 5% Section 2 (15) authorizes the courts to ‘“‘make such orders....in addition to those 

specifically provided for as may be necessary for the enforcement of the provisions of this act.” 

% By Senator Robinson of Arkansas; see note 33 supra. 

5 Supra note 4. 

5 See the critical analysis by the Solicitor General in 76 Cong. Rec. 72d Cong., 2d sess., 
2912. 

5 General Order L, promulgated Apr. 17, 1933, so interprets the section. The referee in 
bankruptcy has no functions under the section. 
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schedules and assisting him in negotiating a composition or exten- 
sion.°° The farmer’s filing fee is limited to $10.00, instead of the 
$30.00 required by section 74 and in all other proceedings®’; and 
whereas other debtors and bankrupts must, in addition to the filing 
fees, pay the referee’s costs,®? the farmer is exempted from all 
charges except the filing fee. The commissioner receives a flat ten- 
dollar fee per case, out of which he must pay all his expenses*®* ; pro- 
vided, however, that if he “supervises” the debtor’s farming opera- 
tions, he may by agreement between the debtor and the creditors re- 
ceive extra compensation.** But it is impossible to determine from 
the statute how this agreement is to be arrived at, how the compensa- 
tion is to be fixed, what the “supervision” is to consist of, and whether 
or not the “supervision” may be imposed against the debtor’s will. 
(2) Unlike section 74, under section 75 a composition as well as an 
extension may affect the rights of certain types of secured creditors 
to realize upon their security.*° But how this may be done is not ex- 
plained, and there are provisions which, quite unintentionally, on their 
face permit certain other types of secured creditors and lienors a 
freedom of foreclosure which they would not enjoy under section 74 
or even in bankruptcy proceedings.®® (3) If the farmer’s proposal is 
not accepted or not confirmed, the statute is silent as to what will 
then happen. (4) Under section 74 and the old composition section 
(12), the debtor’s proposal cannot be confirmed if he has been guilty 
of any acts which would bar a discharge, but this provision was 
omitted from section 75. (5) The executor of a deceased farmer may 
file a petition®? and obtain a composition or extension of the debts of 
the estate—a provision unique in the history of our legislation. But 
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© Subdivisions (c) and (q). 

“Section 51 requires the clerk, at the time the petition is filed, to “collect the fees 
of the clerk” ($10, by section 52), “‘referee’’ ($15, by section 40), “and trustee’? ($5, by sec- 
tion 48). There is no express provision in section 74 for filing fees, but the matter is covered by 
subdivision (m), which provides in effect that the “duties” and “fees” of the officers shall be 
the same as in bankruptcy proceedings. 

* Under section 62 and General Order X. 

* Subdivision (b). 

% Subdivision (b). Compare subdivision (j), which provides that the farmer’s extension 
proposal “‘may provide for supervisory or other control over the farmer’s affairs’ during the ex- 
tension and subdivision (1), which provides that upon confirmation the court may “retain 
jurisdiction of the farmer and his property during the period of the extension....and en- 
force through the conciliation commissioner the terms of the extension proposal.’’ It is doubt- 
ful whether the commissioner can be compensated for his duties under these last two sub- 
divisions unless by unanimous agreement. 

* Subdivisions (j) and (k) expressly so provide. 

* See subdivisions (0) and (p). 

Under subdivision (r). 
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the statute is silent as to the procedure in such cases,®8 and the prac- 
tical benefits may be doubted. 

It is hardly likely that any extensive use of the new section will 
be made. A farmer may get substantially the same results (though 
at somewhat added expense) by filing his petition under section 74, 
which is open to him; and he cannot file under section 75 at all unless 
a conciliation commissioner has been previously appointed for his 
county.°® This appointment cannot be made until at least fifteen 
farmers, residing in the county, have petitioned for the appointment 
of a commissioner alleging that they all intend to file petitions under 
the section.7° Finally, neither section 75 nor section 74 will be of 
much help to the average farmer faced with foreclosure, because he 
cannot obtain a settlement without the consent of a majority in 
number and amount of all his creditors,74 and normally the mortgagee 
will represent the majority in amount. 

Since section 75 is limited to a life of five years and will probably 
be little used, any detailed discussion of the difficulties which it pre- 
sents would seem of dubious value. 





* The new General Order L, supra note 59, prescribes a form of procedure to fill the gap. 
® The statute so indicates, and General Order L so provides. 

% Subdivision (a). 

™ Sections 74 (e) and 75 (g). 




















OVERLAPPING STATE INCOME TAX LAWS 


Jacos H. BeuscHER 
I, 


INTRODUCTORY 

The protests heard a few years ago with reference to multiple 
taxation arising from overlapping provisions in state inheritance tax 
laws have to a considerable extent subsided. Farmers’ Loan and 
Trust Company v. Minnesota and its sister cases! have done much to 
force states to abide by Professor Beale’s maxim, “One man, one 
thing, one tax,”? in most, though not yet in all phases of interstate 
inheritance taxation.® 

There has been no such stifling of opportunities for multiple 
taxation so far as state taxes on net income are concerned. Income 
taxing states, including in this category states which assess corporate 
franchise taxes measured by net income, now‘ total twenty-six in 
number. In 1909 a learned tax authority drawing a justifiable in- 
ference from the failure of state income tax laws in this country re- 
marked: “The State income taxes are....the veriest farces and 
under present economic conditions can never be anything else.’ 
Hardly three years later, however, Wisconsin had under a carefully 
drafted and centrally administered income tax law, adopted in 1911, 
collected over three and one half million dollars in revenue. En- 
couraged by the Wisconsin example other states shortly adopted in- 
come tax laws of the same general genus though by no means of the 
same species. But until recently the spread of state income tax laws 
was quite slow. In the past four years, however, state legislatures 
spurred on by protesting and overburdened property-owner-taxpayers 





1280 U. S. 204, 50 Sup. Ct. 98 (1930); Baldwin v. Missouri, 281 U. S. 586, 50 Sup. Ct. 
436 (1930); Beidler v. S. Carolina Tax Commission, 282 U. S. 1, 51 Sup. Ct. 54 (1930); First 
Nat. Bank of Boston v. Maine, 284 U. S. 204, 52 Sup. Ct. 174 (1932). 

2 Beale, Progress of the Law: Taxation (1925) 38 Harv. L. Rev. 281, 293. 

See Rottschaefer, State Jurisdiction to Impose Taxes, (1933) 42 Yate L. J. 305. 

*As of April 25th, 1933. These states are: California and Connecticut taxing only cor- 
porate income; Delaware, New Hampshire and Tennessee taxing income of individuals only; 
and Arizona, Arkansas, Georgia, Idaho, Kansas, Massachusetts, Mississippi, Missouri, Montana, 
New Mexico, New York, North Carolina, North Dakota, Oklahoma, Oregon, South Carolina, 
Utah, Vermont, Virginia, Washington and Wisconsin taxing both corporate and individual net 
income. 

5 Seligman, Relations of State and Federal Finance, 1909 ProceEDINGs NATIONAL Tax As- 
SOCIATION, 213-219. 
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and by budgetary deficits have been adopting income tax laws with 
ever increasing willingness and rapidity. In practically every state 
legislature in session at the present writing there is up for serious con- 
sideration at least one income tax bill, and this in spite of the fact that 
two state supreme courts have recently declared unconstitutional gen- 
eral income tax codes adopted within the past year by the respective 
state legislatures.® 

There has been little attempt by state legislatures to achieve uni- 
formity in income tax laws. The conflicts of interest between debtor 
and creditor states, between industrial and non-industrial states, be- 
tween strict incorporation and liberal incorporation states, have been 
permitted in some instances to run rampant. 

Those states which have for some time been taxing income are, 
by increasing their tax rates, increasing the rigors of multiple tax- 
ation. The fact that the federal government is tapping the same 
source for revenue accentuates the problem. Nor is this all. State 
income tax statutes have been wedged into tax codes alongside gen- 
eral property taxes, consumption taxes, inheritance taxes, a multifari- 
ous collection of corporation taxes, and special taxes without num- 
ber—all whirlpooled together into what the respective states are 
pleased to call their tax “systems”. This very multifariousness of 
taxes by local, state and federal governments serves to bring out in 
clearer relief the injustice worked when overlapping state income tax 
laws result in multiple taxation. 

This paper is written with the intention of attempting to make 
clear, on the basis of the existing statutory and case law, some of 
the ways in which multiple taxation of incomes is occurring or is 
likely to occur. The treatment of the material at hand is intentionally 
summary, so that a perspective of the whole problem may be pre- 
served. 


II. 


CONSTITUTIONAL RULES PERMITTING DouBLE TAXATION 


Income subject to taxation by state laws arises from a variety of 
sources. In two states the income to be taxed is strictly limited to 
dividends and interest from securities,? but in the great majority of 
income taxing states all types of business profits, compensation for 





® Bachrach v. Nelson, 349 Ill. 579, 182 N. E. 909 (1932); Evans v. Mc Cabe, 164 Tenn 
672, 52 S. W. (2d) 159, 617 (1932). The latter case declared invalid a graduated tax on 
all types of income, but Tennessee still taxes under a separate law income from stocks and ob- 
ligations. 
™Tennessee and New Hampshire. 
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personal and professional services, profit from rental or sale of prop- 
erty, royalties from patents and copyrights, dividends and interest on 
stocks and obligations, all constitute income. 

Some of this income because of the nature of its source can read- 
ily be assigned to a definite place of origin; but other income because 
of the nature of its source can only be assigned to a definite place of 
origin by use of fictions and formulae. For example, everyone will 
concede that income arising from real estate rentals has its place of 
origin where the land is located. But income arising from dividends 
or interest paid to holders of incorporeal choses in action cannot be 
tagged with a place of origin unless we first by legal fiction tag the 
chose with a definite situs. Nor can income arising from a business 
conducted partly within and partly outside the taxing state be allo- 
cated to the taxing state except through use of mechanical allocation 
fractions or separate accounting methodology. 

How the complexity and lack of uniformity of rules of situs and 
of rules of allocation and apportionment as between income taxing 
states result in potential and actual multiple taxation of incomes, will 
be dealt with in succeeding sections. But even income which every- 
one will concede originated in one particular state and in that state 
alone, may be doubly taxed simply because the constitutional rules 
applicable permit this. 

In Lawrence v. Mississippi® a resident of Mississippi protested as 
unconstitutional under the “due process” and “equal protection” 
clauses of the Fourteenth Amendment, a tax on so much of his in- 
come as arose from the construction by him of roads in Tennessee. 
If a domestic corporation had done the building, a tax on the income 
resulting therefrom would not have been assessed against it. Never- 
theless, the United States Supreme Court upheld the Mississippi tax. 
Thus, after twenty-one years of modern income tax legislation it 
finally became established that a domiciliary state has jurisdiction to 
tax the net income derived from out-of-state services, enterprise and 
business. That the earlier case of Maguire v. Trefry® had established 
this rule, as one state court!® had held, is hardly correct. 

The Court has never decided whether this same rule applies where 
the income is derived from tangible property permanently located 





*286 U. S. 276, 52 Sup. Ct. 556 (1931). 
*253 U. S. 12, 40 Sup. Ct. 417 (1920). A tax on income paid to a resident beneficiary 
by non-resident trustees and derived from bonds of non-resident debtors was held proper ap- 
parently on the theory that the beneficiary’s equitable interest in the trust was located within 
the taxing state. 
1 State v. Gulf M. and N. R. Co., 138 Miss. 70, 108, 104 So. 684, 693 (1925). 
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outside the taxing state. Clearly, however, the Lawrence case theory 
that income is to be treated like an intangible or privilege which is 
taxable by the state of the domicile because of the protection afforded 
to the taxpayer in his ownership of the intangible and in his enjoy- 
ment of the privilege is broad enough to permit taxation of income 
derived from tangible property located outside the. taxing state. 
] Dictum from several state courts!! would have it that this is true, 
even though such a rule may seem to “attribute to purely formal 
factors an importance beyond their merits.”’!? 

Howsoever this may be, in practice, some sixteen states’* tax 
resident individuals and three states!* tax domestic corporations on 
their entire net income whether earned within or outside the taxing 
state. At the same time the state in which income originates can tax 
a non-resident owner on it. For this there is ample authority.15 Both 
Mississippi and Tennessee could constitutionally have taxed the in- 
come arising from the road building activities of Mr. Lawrence. 
Thus as a matter of bare constitutional rule, apart from any con- 
flicts as to where particular income originated, whether in one state 
or in another, we have here a possibility for out and out double taxa- 
tion. 





III. 


OVERLAPPING DUE To CONFLICTING RULEs AS TO SITUS OF 
PROPERTY 


Non-resident individuals or foreign corporations are taxed only 
on income derived from property located or business conducted, (oc- 
cupations, trades or professions carried on) within the taxing states. 
Resident individuals, in a few states,1® and domestic corporations, in 
many states,!7 are, so far as the bare wording of the statutes is con- 





Gulf M. and N. R. Co., 138 Miss. 70, 108, 104 So. 689. But see én re Opinion of the Justices, 
84 N. H. 557, 573, 149 Atl. 321 (1930). 

% Rottschaefer, State Jurisdiction of Income for Tax Purposes (1931) 44 Harv. L. Rev. 
1075, 1095. 

38 Arizona, Arkansas, Delaware, Georgia, Massachusetts, Mississippi, Missouri, Montana, 
New Mexico, New York, North Carolina, North Dakota, South Carolina, Utah, Vermont, Vir- 
ginia. 

44 Arkansas, North Carolina and South Carolina. 

%3Shaker v. Carter, 252 U. S. 37, 40 Sup. Ct. 221 (1920); Travis v. Yale and T. 
Mfg. Co., 252 U. S. 60, 40 Sup. Ct. 228 (1920). 

16 Tdaho, Oklahoma, Wisconsin and Washington. 

7 California, Connecticut, Georgia, Idaho, Massachusetts, Mississippi, Missouri, Montana, 
New Mexico, New York, North Dakota, Oklahoma, Oregon, Vermont, Virginia, Wisconsin and 
‘Washington. 


: Crescent Mfg. Co. v. Tax Commission, 129 S. C. 480, 124 S. E. 761 (1924); State v. 
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cerned, likewise taxed on within state income only. The interpre- 
tation of within state provisions taxing non-residents is likely to be 
less broad than similar provisions with respect to residents, and in at 
least two states this is the result of the situs rules which have been 
written into the income tax statutes.1® 

If two or more states apply conflicting tests in probing for in- 
come arising from property, overlapping and double taxation may 
result. 

With respect to tangible real or personal property but little situs 
difficulty prevails. Fictitious situs of such property will not under 
Union Refrigerator Transit Co. v. Kentucky?® be tolerated, though 
migratory personal property having no fixed location in any one state 
and the income produced from it, are said to be located for tax pur- 
poses in the domiciliary state.*° 

However, the various intangible situs theories, still have enough 
vitality in spite of Farmers’ Loan and Trust v. Minnesota”! and cor- 
ollary cases,?? to cause overlapping so far as income taxation is con- 
cerned. Courts dealing with inheritance or property taxes have 
adopted or talked of theories which would locate the intangible in 
(1) the state of the domicile of the owner ;?* (2) the state where the 
emblem of title, the bond, share of stock, note, etc. is physically lo- 
cated ;?4 (3) the state where the intangible is an integral part of some 
local business ;25 (4) the state where the obligor liable on an intang- 
ible chose in action is domiciled?® and (5) the state where the se- 
curity behind the intangible chose is located.?7 

States in which the owner is domiciled assume without question 
that they may tax income from an intangible chose, even though 
the emblem of title is located in another state and the obligor in yet 
another. Balance against this the fact that a state like Missouri, for 
example, taxes the interest on bonds of Missouri corporations pay- 
able to non-resident holders and opportunities for double taxation 





18 Wis. Stat. (1931) §71.02 (3) (c) and Wasu. Inrative Measure 69 (1932) §2 (3) 
(c). 

#199 U. S. 194, 26 Sup. Ct. 36 (1905). 

2° Carlos Ruggles Lbr. Co. v. Commonwealth, 261 Mass. 445, 158 N. E. 897 (1927); 2 
Cootey on TAXATION (4th ed. 1924) §454 and cases there cited. 

1 Note 1 supra. 

2 Note 1 supra. 

%3 Farmers’ Loan and Trust v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 98 (1930). 

% Wheeler v. Sohmer, 233 U. S. 434, 34 Sup. Ct. 607 (1914); cf. Buck v. Beach, 206 U. 
S. 392, 27 Sup. Ct. 712 (1906). 
25 Liverpool Ins. Co. v. New Orleans, 221 U. S. 346, 31 Sup. Ct. 550 (1911). 
2° The overruled case of Blackstone v. Miller, 188 U. S. 189, 27 Sup. Ct. 277 (1903). 
** Savings and Loan Soc. v. Multnomah County, 169 U. S. 421, 18 Sup. Ct. 392 (1898). 
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become obvious.?® It is to be noted, however, that Puerto Rico’s 
recent attempt to tax the income accruing to non-resident corpora- 
tions, doing no business in Puerto Rico, from loans made to Puerto 
Rican corporations on the theory that the credits had a tax situs in 
Puerto Rico, was perfunctor‘ly declared invalid.?® 

Income arising from intangibles owned by a non-resident but 
used in a local business might very well be taxed by the state of the 
domicile on the theory that it was property located there and by the 
non-domiciliary state on the theory that it arose from business con- 
ducted within such state. 

Cutting through both the tangible and the intangible property 
situs problem to disturb the rules of location is the trust set-up. A 
trustee holding tangible property or evidences of intangible property 
in state 1, resides in state 2, and is obligated by decree of a court in 
state 3, to pay the income collected by him from this property to a 
beneficiary who resides in state 4. Conceivably all four states might 
assert that they had jurisdiction to tax such income. Bayfield County 
v. Pishon®® is some authority for our excluding state 3, the state in 
which the court is located. In that case a non-resident trustee held 
tangible evidences of certain securities and moneys at his home. The 
beneficiaries were also non-residents but the trust was created by a 
resident testator and administered by a local court. The court with- 
out elaboration refused to sustain the tax on the ground that the in- 
come was not derived from “property owned or business transacted” 
in the state. 

The state in which the beneficiary resides has been permitted to 
tax the income from the trust, even though the trustee and the se- 
curities constituting the trust corpus are located outside the state,— 
and this on the theory that the cestui’s interest is an intangible chose, 
the situs of which is in the state of his domicile.*4 But in a recent 
case’? which originated under the Hawaiian income tax statute pro- 





%8 Prentice-Hall, Personal Income Tax Service, Mo. Tax 13,001 quoting opinion of State 
Auditor. 

2* Domenech v. United Porto Rican Sugar Co., 62 F. (2d) 552 (C. C. A. Ist, 1932). 

% 162 Wis. 466, 156 N. W. 463 (1916). 

"The problem arose as carly as 1856 in Dorr v. City of Boston, 72 Mass. (6 Gray) 131 
where it was held that the Massachusetts statute was uot broad enough to tax income of a 
resident cestui received from non-resident trustees. Modern authorities for the proposition stated 
are Maguire v. Trefry, 253 U. S. 12, 40 Sup. Ct. 417 (1920); Longyear v. Commissioner, 265 
Mass. 585, 164 N. E. 459 (1928) and Ist Nat. Bank v. Commissioner, 181 N. E. 205 (Mass. 
1932) where income was paid to a resident legatee by a non-resident trustee. But see Old 
Colony Trust Co. v. Commissioner, 245 Mass. 155, 139 N. E. 441 (1923). A note, In- 
come Tax in Respect to Trust Estates, will be found in 71 A. L. R. 685 (1931). 

* Hill v. Carter, 47 F. (2d) 869 (C. C. A. 9th, 1931) mem. 284 U. S. 625, 52 Sup. Ct. 
10 (1931). 
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viding that resident individuals were to pay a tax on income “received 
... from all property owned, and every business, trade, profession, 
employment or vocation carried on in the territory” the United States 
Supreme Court in a memorandum decision affirmed the judgment of 
the Circuit Court of Appeals defeating a tax levied against such a 
resident beneficiary. In that case a testator died domiciled in New 
York, leaving certain securities in trust for his daughter who was 
a resident of Hawaii. The trustee was a New York trust company 
and the corpus, i.e., stocks, bonds, and securities, were held by it in 
New York. The income was paid over to the beneficiary’s attorney in 
fact in New York from time to time, and he deposited it in a New 
York bank, tapping the account periodically to replenish a checking ac- 
count in another New York bank on which the beneficiary drew. In- 
come from property owned outright by the beneficiary and controlled 
by her attorney also found its way into these accounts. The court with- 
out dealing specifically with the nature of the cestui’s interest under 
a trust, placed great weight on the fact that broad discretion had been 
granted the attorney, distinguished a previous Hawaiian case®* on 
this ground, and determined that this fact worked such localization of 
the property in New York as to make it impossible to maintain under 
the maxim, mobilia sequunter personam, that it was “located” in 
Hawaii. But since this case is somewhat distorted by the extraneous 
facts noted, it is safe to say that the rule still holds that the state of 
the residence of the cestui of an out-of-state trust can tax trust in- 
come, on the theory that the intangible interest of the cestui has a 
situs there. 

Now, what about the jurisdiction of the state of the residence of 
the trustee or of one or more of the trustees to tax trust incomes? 
If it is held that such a trustee can be taxed on this income, then it is 
obvious that a multiple income tax, one by the state in which the 
cestui resides, and by each of the states where a trustee happens to re- 
side, may result. This problem of double taxation was squarely put 
up to the Massachusetts Court in Harrison v. Commissioner.34 Three 
complaints are there dealt with on demurrer in one decision. By the 
first two complaints®® it appeared that in each case a testator creat- 





38 Ewa Plantation Co. v. Wilder, 281 Fed. 664 (C. C. A. 9th, 1923) where income from 
bonds, notes and deposits of money owned by a Hawaiian company and held by its agent with 
limited authority was held taxable under the within state provision of the Hawaiian income tax 
law. 

%4 272 Mass. 422, 172 N. E. 605 (1930). 

*% The third complaint had to do with a Washington, D. C. trust for the benefit of per- 
sons as yet unascertained, and it was held that under the Massachusetts statute it was im- 
proper to levy an income tax, there being no beneficiaries who were inhabitants of the state. 
The court does, however, say that no situs for trust purposes was established in the District 
of Columbia, thus making it clear that the other two cases rested on the theory that such a 
situs had been established. 
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ing trusts had died a resident of New York, that the trusts were 
being administered through a New York court, that an income tax 
had already been paid to the State of New York on the trust income 
and that the Massachusetts statute taxing resident trustees to the ex- 
tent that beneficiaries were inhabitants of the commonwealth was 
squarely in point. The court, clearly influenced by the horrors of 
double taxation found the statute unconstitutional for the purposes 
of these two complaints, because the law of New York had fixed the 
situs of the trust in New York and there was “no room for a situs on 
the same property for taxation within this Commonwealth.” 

The tenor of State ex rel. Wis. Trust Co. v. Widule®* which arose 
under a Wisconsin statute taxing income derived from securities held 
by resident trustees is to the contrary. There a Wisconsin corpora- 
tion having its principal office in Wisconsin was trustee, along with 
two non-residents, of a trust created by a Wisconsin testator under a 
will probated by a Wisconsin court. The beneficiaries were non-resi- 
dents. The trust securities, stock in a foreign corporation, were kept 
in Wisconsin by the Wisconsin trustee and the income therefrom was 
paid to it. It was held proper for Wisconsin to levy an income tax 
against the resident trustee. 


IV. 


OVERLAPPING DUE TO CONFUSION AS TO WHAT CONSTITUTES 
“BusINESS CONDUCTED” WITHIN THE TAXING STATE 


As a preliminary to taxing all or a part of the income derived 
from a business, it is necessary, except in the case of the all in- 
clusive domiciliary statutes, to determine whether or not all or a 
part of the business is being conducted or transacted within the 
state. Formal definitions of business such as: “business .... denotes 
that which occupies the time, attention and labor of men for the 
purpose of livelihood or profit,”87 are of no aid in making this de- 
termination. In addition, at least one court in an income tax case has 
refused to be bound by cases interpreting the phrase “engaged in 
business” under other types of statutes.38 

Perhaps, however, a few generalizations may be ventured to il- 
lustrate the trend of decisions in more or less typical cases. It is 





%° 164 Wis. 56, 159 N. W. 630 (1916). See also State ex rel. Wis. Trust Co. v. Phelps, 172 
Wis. 147, 176 N. W. 863, 178 N. W. 471 (1920). 

* Whipple v. Commissioner, 263 Mass. 476, 485, 161 N. E. 593 (1928). 
%8 Cottonwood Coal Co. v. Junod, 73 Mont. 392, 398, 236 Pac. 1080 (1925). 
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clearly established that where a taxpayer has a productional unit in 
state 1, buys his raw products in state 2 and sells his goods in state 
3, business is being conducted and taxable income is being earned in 
each of the three states.2® However, in order that the sales activities 
may constitute “business conducted” for income tax purposes within 
state 3, “the business must be of such a nature and character as to 
warrant the inference that the corporation has subjected itself to lo- 
cal jurisdiction.”*° Thus in a recent case*! where a Texas corpora- 
tion which had no office in Arkansas shipped lumber to customers 
there from a mill in Texas, and the customers sent payment directly 
to Texas, it was held that this was not business conducted within 
Arkansas. A similar result was arrived at by the Wisconsin court.*? 

In cases involving the transactions of jobbers, the test has been: 
Where were the contracts for the sales or purchases entered into? 
In New York where these cases have originated an express statutory 
provision recognizes this rule.4* In general in these cases the courts 
look upon the place where the last act necessary to bring an enforcible 
contract into existence was done as the place in which the business 
was transacted. Thus, when orders are taken by traveling salesmen 
subject to confirmation at the home office, and it is the understanding 
of the parties that such confirmation will cement the bargain, the sale 
is deemed to have taken place in the state where the home office is 
located.44 The place of sale is deemed to be outside the state where 
an agent having due authority at once binds his principal by contract 
upon acceptance of an order at a place outside the state, or where 
the understanding of the parties calls for a tri-lateral arrangement,— 
an order taken by an agent, out-of-state, a confirmation at the within 
state office, and an acceptance of the confirmation by the out-of- 
state buyer.*5 





* As to state 1 see Westby v. Bekkedal, 172 Wis. 114, 178 N. W. 451 (1920) and the 
contention of the taxpayer in Hans Rees Co. v. N. Carolina, 283 U. S. 128, 51 Sup. Ct. 385 
(1931). As to state 2 see Hans Rees Co. v. N. Carolina, supra, and as to state 3 see Travis 
v. York & T. Mfg. Co., 252 U. S. 60, 40 Sup. Ct. 228 (1920); Carlos Ruggles Lbr. Co. v. 
Commonwealth, 261 Mass. 450, 158 N. E. 899 (1927). 

“ Temple v. Gates, 56 S. W. (2d) 417 (Ark. 1933). 

“1 Supra note 40. 

“ Koppers v. Milwaukee, 191 Wis. 397, 211 N. W. 147 (1926). 

* See People ex rel. Kohlman Co. v. Law, 239 N. Y. 346, 146 N. E. 622 (1925). 

“ DeBlois v. Commissioner, 276 Mass. 437, 177 N. E. 566 (1931); People ex rel. Kohl- 
man Co. v. Law, supra note 43. 

“ People ex rel. Stafford v. Travis, 231 N. Y. 339, 352, 132 N. E. 109 (1921). See also 
People ex rel. Monjo v. Tax Commission, 218 App. Div. 1, 217 N. Y. S. 669 (1926) and 
People ex rel. Am. Woolen Products Co. v. Tax Commission, 213 App. Div. 493, 211 N. Y. 
S. 10 (1925), appeal dismissed 244 N. Y. 510, 155 N. E. 876 (1926). 
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It has been clearly held that the purchase of goods outside the tax- 
ing state, the shipping of them from the place of purchase either di- 
rectly or by way of the within state office of the taxpayer to out-of- 
state branch offices where the goods were sold, apparently by the 
branch offices, to out-of-state customers is not business conducted 
within the taxing state.*® In addition the rule has been laid down 
that a parent company doing no business through its own offices as 
such within the taxing state, but controlling a subsidiary corporation — 
which is doing such business is not taxable on that part of its income 
derived from the within state subsidiary; only the subsidiary is tax- 
able.*7 

Sometimes it may make all the difference between a tax and no 
tax if instead of talking income from “property located” the tax offi- 
cials talk income from “business conducted.” To illustrate: Resident 
trustees collected the rents from out-of-state mines and paid the pro- 
ceeds to resident beneficiaries. The state taxed only income derived 
from property owned or business conducted within the state. The tax 
commission attempted to defeat the contention of protesting bene- 
ficiaries that this income was derived from out-of-state property and 
hence not taxable by showing that in reality it was derived from a 
business, the business of renting out-of-state mining lands, which 
business was being conducted within the state. The court, however, 
refused to follow this contention and knocked out the tax.*® 

Then too, if the source of the income is spoken of as property, 
it may mean a tax on the total income, whereas if the source is “busi- 
ness conducted,” it may mean a tax on only the allocable portion of 
the income attributable to that fraction of the business conducted 
within the taxing state. For this Westby v. Bekkedal*® is perhaps 
the best illustration obtainable. A partnership was engaged in buy- 
ing tobacco in Wisconsin and selling it in New York. The Wisconsin 
partners did the buying in Wisconsin, and the New York partners 
the selling in New York, and each was entitled to a given percentage 
of the total net partnership profit. The Wisconsin statute provided: 
“Persons engaged in business within and without the state shall be 
taxed only upon such income as is derived from business transacted 
and property located within the state.”5° The court held, however, that 





“See U. S. Glue Co. v. Oak Creek, 247 U. S. 321, 38 Sup. Ct. 499 (1918) and dis- 
cussion infra. 

* Proctor and Gamble Co. v. Newton, 289 Fed. 1013 (S. D. N. Y. 1923). 

* State ex rel. Mariner v. Hampel, 172 Wis. 67, 178 N. W. 244 (1920). See also DeBlois 
v. Commissioner, supra note 44. 
® Supra note 39. 
Wis. Stat. (1919) §1087 m-2. 

















330 WISCONSIN LAW REVIEW 























no allocation was necessary with respect to the Wisconsin residents, 
apparently on the theory that the income to them was in the nature 
of a dividend arising out of property, i.e., their interest in the part- 
nership, though the court by no means made this clear. 

Under some state statutes it becomes important to determine 
whether particular income has been derived from personal services 
or from business conducted. Assume that a resident of state 1 is en- 
gaged in the real estate brokerage business in state 2. State 1 taxes 
residents on income derived from personal services performed out- 
side the state but it does not tax income derived from out-of-state 
business. The Wisconsin tax commission has ruled that the category 
“personal services” applied to this set-up, and that hence a tax could 
be assessed against the resident broker.51 

Numerous other illustrations of the importance of drawing par- 
ticular income into the category of “business conducted,” or out of it, 
could be cited but perhaps enough has been said to suggest some of 
the close factual determinations which must be made by officials in 
income taxing states. When their determinations conflict in particular 
cases, double taxation may very well result. 


V. 


OVERLAPPING Due To NoN-UNIFORM ALLOCATION FRACTIONS AND 
VaGuE RULEs AS TO WHEN SucH FRACTIONS WILL oR 
Wit Not se Usep 


When what is admittedly a business is admittedly being conducted 
in two or more states, problems of allocation and apportionment of 
the income derived therefrom arise. It would seem that all income of 
a particular taxpayer attributable not to the business directly but to 
property or personal service sources should first be pigeon-holed by 
use of the situs rules applicable. The methods of dealing with the 
pure business income remaining are in general, either to allocate ac- 
cording to statutory fractions of varying degrees of flexibility or to 
permit the taxpayer by separate accounting to paint his own picture 
of the proportionate amount of income taxable by the particular 
state. A recent flurry of law review and tax magazine articles and a 
series of National Tax Association committee reports have dealt in 
considerable detail with the evils of the present methods of alloca- 





51 Wis. Tax Commission Rulings (1924) W. S. J., 42. 
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tion.5? They make a full analysis of the pertinent statutes unnecessary 
here. 

If Wisconsin by application of its allocation fraction taxes 40% 
of a given business income, New York 50% and Connecticut 35%, 
the existence of double taxation is obvious. 

There are four general ways in which the taxpayer can escape 
application of the statutory fraction in cases where he feels that it will 
work to his disadvantage: (1) By satisfying state tax officials that 
under the local statutes, if such there be, he is entitled to rely on 
separate accounting methodology ;5% (2) by production of strong evi- 
dence that the allocation fraction does not in appropriate proportion 
reflect the business carried on by him in the state and is therefore un- 
constitutional under the rule of the Hans Rees Co. v. North Caro- 
lina ;5* (3) departmentalization of an interstate concern, so that only 
one department operates within a given state55 and (4) “fair” inter- 
corporate contracts between foreign parent and locally operated sub- 
sidiary company which will reflect to a reasonable extent the amount 
of income attributable to the subsidiary.5® It should be borne in mind 
that in these cases, “the most a court can do is to spot something that 
is clearly bad, and that much that is clearly questionable is not clearly 
bad.”57 Hence, difficulties arise not only because of lack of uniform- 
ity in statutory allocation fractions, but also because of the con- 
fusion as to just when these fractions will or will not be used. 

VI. 
REMEDIAL PROPOSALS 

Various proposals for remedying existing state income tax evils 

have been advanced. The National Tax Association has been for 





52 Magill, Allocation of Income by Corporate Contract (1931) 44 Harv. L. Rev. 935; 
Breckenridge, Tax Escape by Manipulation of Holding Company (1931) 9 N. C. L. Rev. 189; 
Rottschaefer, State Jurisdiction of Income for Tax Purposes (1931) 44 Harv. L. Rev. 1075, 1085; 
Huston, Allocation of Corporate Net Income for Purposes of Taxation (1932) 26 Itt. L. Rev. 
725; Comment (1931) 40 Yate L. J. 1273; Note (1931) 31 Cor. L. Rev 719; 1922 Proceep- 
tncs NATIONAL Tax AssocIATION 198; 1929 id. 152; and 1931 id. 301. 

53 See for example Wis. Stat. (1931) $71.02 (3) (d). 

% 283 U. S. 128, 51 Sup. Ct. 385 (1931). 

5 Fisher v. Standard Oil Co. 12 F. (2d) 744 (C. C. A. 8th, 1926); Standard Oil Co. v. 
Thoresen, 29 F. (2d) 708 (C. C. A. 8th, 1928)—both dealing with the North Dakota statute; 
and Standard Oil Co. v. Tax Commission, 197 Wis. 630, 223 N. W. 85 (1929). But see Kresge 
v. Bennett, 51 F. (2d) 353 (S. D. N. Y. 1931). 

% Palmolive Co. v. Conway, 43 F. (2d) 226 (W. D. Wis. 1930), 56 F. (2d) 83 (C. C. A. 
7th, 1932), cert. den. Oct. 10, 1932; Buick Co. v. Milwaukee, 43 F. (2d) 385 (E. D. Wis. 
1930), 48 F. (2d) 801 (C. C. A. 7th, 1931), cert. den. 52 Sup. Ct. 34 (1931) holding inter- 
corporate contracts unfair; and McCrary Co. v. Commissioner, 182 N. E. 481 (Mass. 1932) where 
contract was held to be fair. 

5 Powell, Business Taxes and the Federal Constitution, 1925 ProceepINcs NATIONAL Tax 
Ass’N. 164, 184. 
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some years advocating the adoption by all states of its Uniform In- 
come Tax code but to date, no state has adopted it in its entirety. 
Since a goodly number of income taxing states would have to junk 
their existing laws in order to adopt the uniform code,—a thing 
quite unlikely to occur,—this proposed solution seems rather hope- 
less, though some good might be worked by the adoption in the several 
states of the uniform allocation fraction drawn up by the Associa- 
tion’s able committee.58 

Several states have already adopted comity clauses giving credit 
for income taxes paid in other states,5® but, in the usual instance, 
only in the case that such other states have adopted similar comity 
provisions. The credit clause of the recently adopted New Mexican 
law drops the reciprocal feature and may actually operate to prevent 
double taxation, though it probably will mean a loss of considerable 
revenue to the state.*® Adoption of these comity-credit laws may 
serve to alleviate existing conditions, but because of the unlikelihood 
of their universal adoption and because of the varying contingencies 
which legislatures insist on inserting in them, they hardly afford a 
permanent cure. 

It has also been proposed that states tax residents and domestic 
corporations on within state income only, but this assumes the chang- 
ing of more than twenty state laws in addition to the adoption of 
uniform situs and allocation rules—a Utopian situation which can 
hardly be expected to materialize. 

Then there are those who hope for a positive rather than a nega- 
tive control by the United States Supreme Court, such as has oc- 
curred in the inheritance tax field. Lawrence v. Mississippi®! damp- 
ened these hopes to some extent and in light of that case it will be 
necessary for the Court to overrule those decisions in which it has 
been held proper for a state to tax a non-resident on income earned 
within the taxing state,®? if present double taxation possibilities are 
seriously to be curbed. Whether this would be desirable is doubtful, 
since the non-domiciliary state’s relations to the income earned within 
its borders are no less substantial and the economic relations more in- 
timate than those of the domiciliary state. 

This leaves but one last remedial proposal, that of federal control. 
In general this proposal has taken either one of two forms: (1) 





% Gerstenberg, Report of Committee on Standardization and Simplification of the Business 
Taxes, 1929 Proceepincs NaTionat Tax Ass’n. 152. 

® New York, North Carolina, South Carolina, New Mexico. 

® Laws of 1933, c. 85, secs. 24 and 25. See also 1922 Proceepmvcs NATIONAL Tax Ass’N. 
198, 211. 
Supra note 8. 
“Supra note 15. 
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Abolish state income tax laws and permit the federal government to 
collect the only income tax to be collected, the proceeds to be dis- 
tributed so much to the federal government and the balance in equit- 
ably adjusted amounts to the respective states ;*8 or (2) Bring about 
the adoption of a section similar to the inheritance tax credit section 
301(b) of the Federal Revenue Act of 1926 under which the fed- 
eral government would give income tax credit to the citizens of those 
states, the income tax laws of which met certain requirements.** A 
committee is now engaged in studying the numerous obvious difficul- 
ties of the federal control proposal. That it will be carried out in 
either of its two aspects in the near future is unlikely. It seems safe 
to conclude that double taxation of incomes is likely to increase rather 
than decrease within the next several years. 





Haig, Federal Tax Collection with Allocation of Share of Proceeds to States (1933) 11 
Tax Mas. 95. 
% Supra note 63, and Florida v. Mellon, 273 U. S. 12, 47 Sup. Ct. 265 (1927). 

































STATUTE LAW 


ConTeEMPT—REVIEW OF WISCONSIN LEGISLATION.—The purpose of this report 
is neither to draw conclusions regarding the state of the law of contempt in Wis- 
consin, nor to suggest changes in the statutes which will lead to its improve- 
ment. Such matters will be carefully considered in notes which will appear in 
subsequent issues, when an attempt will be made to interpret and compare the 
law as developed in the statutes and cases of this state. This report will merely 
act as an introduction to our study of the law of contempt, as well as a brief 
survey of the Wisconsin statutes on the subject, so that some idea may be con- 
veyed of the magnitude of the project ahead. 

The power of courts to punish for contempt apparently reaches so far back 
into antiquity that its origin and first use are unknown. Chief Justice Wilmot said, 
“I have examined very carefully to see if I could find any vestiges of its introduc- 
tion, but can find none. It is as ancient as any other part of the common law.”! 

It has often been questioned as to how far the legislature may go in regulat- 
ing the law of contempt, it being considered a power inherently belonging to the 
courts. This question is especially interesting when considered in relation to our 
doctrine of the separation of powers. It is apparent that in the course of our 
study we must satisfy ourselves that we have the solution to this problem well 
in hand before we can suggest legislative reform.” 

The larger portion of the Wisconsin contempt statutes were taken from the 
statute law of the state of New York.3 There are sixty sections of the Wisconsin 
statutes dealing with contempt, some of them fundamentally important, and some 
merely supplementing and adding to the scope of the others. They are by no 
means gathered together in a single chapter denominated “Contempt,” but they 
are found in different chapters, some in groups, and others by themselves among 
statutes not dealing with contempt, but whose subject matter is related in one 
way or another to the contempt statute situated amongst them. 

Six sections of the statutes deal with contempts of administrative bodies or 
administrative officials.4 One statute deals with contempt of the attorney general 





1 CAMPBELL, THE Lives oF THE CHIEF JUSTICES OF ENGLAND FROM THE NorMAN CONQUEST 
TILL THE DeaTH oF LorD TENTERDEN (1874), Vol. 3, p. 152. 

For an excellent article dealing with this subject, as well as a critical summary of de- 
cisions upon which different views of the power of the legislature over contempt are founded, 
see Frankfurter and Landis, Power of Congress over Proceedure in Criminal Contempt in In- 
ferior Federal Courts—a Study in Separation of Powers, (1924) 37 Harv. L. Rev. 1010. 

3N. Y. Rev. Srat. (1836), p. 207, part III, chap. III, title II, §10 to §15 inclusive, 
corresponds with Rev. Star. of Wis. (1849), Ch. 87, $7 to §12, inclusive (now Wis. Srar. 
(1931) §256.03 to $256.07, inclusive). N. Y. Rev. Star. (1836), p. 440, part III, chap. VIII, 
title XIII, corresponds with Rev. Star. or Wis. (1849), Ch. 115 (now Wis. Srar. (1931) Ch. 
295). Also note that Rev. Star. or Micn. (1846) Ch. 96, §7 to $12, inclusive, corresponds with 
Rev. Stat. or Wis. (1849) Ch. 87, §7 to §12, inclusive; and that Rev. Star. or Micw. (1846) 
Ch. 121, corresponds with Rev. Stat. or Wis. (1849), Ch. 115. 

Wis. Stat. (1931) §256.03 to §256.07, inclusive, first came into being as Wisconsin law 
in substantially the same form as at present in the legislative session of 1838-39 (Wis. Terr. 
Stat. (1838-39), p. 198. Apparently these particular statutes were taken directly from New 
York, as the Rev. Stat. or Micw. (1838) contain no such provisions. It may be that the 
other contempt statutes referred to came to us by way of Michigan, which makes their source 
none the less New York. 

* Personnel board, Wis Star. (1931) §16.06; body considering removal of official, Wis. 
Stat. (1931) §17.16; compensation insurance board, Wis. Star. (1931) §205.05; executive 
council, Wis. Star. (1931) §15.003; commissioner of banking, Wis. Stat. (1931) §220.04; in- 
dustrial commission, Wis. Stat. (1931) §102.17. 
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while carrying on an investigation under our anti-trust laws, and another of a 
judge or commissioner while examining a party under such laws.5 Another sec- 
tion deals with contempt of jury commissioners.6 Three sections are devoted to 
contempt of the legislature.7 

Justices of the peace have contempt powers. They may punish persons guilty 
of disorderly, contemptuous, and insolent behavior towards them while en- 
gaged in the trial of a cause, in rendering judgment, or in any judicial proceeding, 
which tends to interrupt the proceeding and impair the respect due the justice 
presiding. They may also punish persons who disobey their orders or processes. 
The right of a hearing before punishment for contempt of justice court is al- 
lowed. Fines are limited to twenty dollars and imprisonment to two days. But 
a witness who refuses to be sworn or to answer proper questions may be com- 
mitted to the county jail until he submits to be sworn or to answer, as the case 
may be.8 

We now turn to contempt of courts of record. There is a section referring 
specifically to county courts. Other statutes refer to all courts of record. A county 
court may imprison a person refusing or neglecting to perform any order, judg- 
ment, or decree issued by it until he obey the order, or be delivered from jail 
by the operation of the statute limiting imprisonment for contempt.9 

The distinction between civil and criminal contempt has caused untold diffi- 
culty to the bench and bar of this and other states. This distinction, which may 
safely be said to be a very subtle one in a great many cases, and upon which the 
various state reports are filled with conflicting decisions, will present one of the 
most formidable problems to be considered in our study. Chapter 256, entitled 
“General Provisions Concerning Courts of Records, Judges, Attorneys and Clerks,” 
contains five sections!® which are specified to deal with criminal contempt only.11 
All of these except section 256.06, which first appeared in the statutes of 1858, 
have been part of our statute law since the legislative session of 1838-39, and they 
are referred to in many important decisions of our court. Section 256.03, en- 
titled “What acts may be punished as criminal contempts,” says that a court of 
record may punish as guilty of criminal contempts persons performing seven 
specified acts, and no others.12 Section 256.04 provides that contempts committed 





5 Attorney General, Wis. Stat. (1931) §133.06 (2); judge or commissioner examining party 
under the anti-trust laws, Wis Stat. (1931) §133.03 (3). 

®Wis Star. (1931) $255.04 (6). 

TWis Stat. (1931) $13.19, §13.20, and §346.56. 

® Wis. Star. (1931) $300.08, $300.10. §300.11, §300.12, $300.13, $300.14, §300.15, 
$300.16. 

® Wis. Stat. (1931) $253.22. 

2° Wis Stat. (1931) §256.03 to $256.07, inclusive. 

11 Wis. Stat. (1931) §256.07: ‘‘....Nothing contained in the preceding sections of this 
chapter shall be construed to extend to proceedings against parties or officers as for any con- 
tempt for the purpose of enforcing any civil right or remedy.” 

12 Wis. Stat. (1931) §256.03: ‘Every court of record shall have power to punish, as for 
a criminal contempt, persons guilty of either of the following acts and no other: (1) Disorderly, 
contemptuous or insolent behavior committed during its sittings, in its immediate view and pres- 
ence, and directly tending to interrupt its proceedings or to impair the respect due its authority. 
(2) Any breach of the peace, noise or disturbance directly tending to interrupt its proceedings. 
(3) Wilful disobedience of any process or order lawfully issued or made by it. (4) Resistance, 
wilfully offered, by any person to the lawful order or process of the court. (5) The contumaci- 
ous and unlawful refusal of any person to be sworn as a witness; and when so sworn, the like 
refusal to answer any legal and proper interrogatory. (6) The publication of a false or grossly 
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in the immediate view of the court may be punished summarily, and in other 
cases the party shall be notified of the accusation and have a reasonable time to 
make his defense. Section 295.02, in a chapter dealing with contempts committed 
in civil actions, provides for summary punishment in the same situation. Punish- 
ment for such a contempt, summary or otherwise, is limited to a fine not exceed- 
ing $250 or imprisonment in the county jail not exceeding thirty days.13 Persons 
punished for contempt under these provisions are, nevertheless, liable to indictment 
or information for such offense, but the court before which a conviction is had on 
such indictment or information must take into consideration the punishment be- 
fore inflicted in forming its sentence.14 

Chapter 295, containing twenty-one sections, is entitled “Contempts in Civil 
Actions.” This title by no means designates Chapter 295 as one dealing exclusively 
with civil contempts. Criminal contempts can, of course, occur in civil actions. 
The first section of the chapter lists eight different situations where every court of 
record and every judge of such court at his chambers shall have power to pun- 
ish by fine or imprisonment, or either, if the misconduct has prejudiced the rights 
or remedies of a party to the action.15 Although the Wisconsin Supreme Court, 





inaccurate report or copy of its proceedings; but nc court can punish as a contempt the publi- 
cation of true, full and fair reports of any trial, argument, proceedings or decisions had in such 
court. (7) The practicing as an attorney in such court without being first licensed as such in 
the manner provided by law.” 

33 Wis. Star. (1931) §256.06. 

4 Wis. Star. (1931) 256.07. 

18 Wis. Stat. (1931) §295.01; ‘Every court of record and every judge of such court at his 
chambers shall have power to punish by fine and imprisonment, or either, any neglect or viola- 
tion of duty or any misconduct by which the rights or remedies of a party in an action or 
proceeding depending or triable in such court or before a court commissioner for the same county 
may be defeated, impaired, impeded or prejudiced in the following cases: (1) All attorneys, 
counselors, clerks, registers, sheriffs, coroners and other persons in any manner elected or ap- 
pointed to perform any judicial or ministerial services for any misbehavior in such office or 
trust or for any wilful neglect or violation of duty therein; for disobedience of any process of 
such court or any lawful order thereof, or of any lawful order of a judge of such court or of 
any officer authorized to perform the duties of such judge. (2) Parties to actions for putting in 
fictitious bail or sureties or for any deceit or abuse of the process or proceedings of the court. 
(3) Parties to actions, attorneys, counselors and all other persons for the nonpayment of any 
sum of money ordered by such court to be paid in cases where by law executions cannot be 
awarded for the collection of such sum; and for any other disobedience to any lawful order, 
judgment or process of such court. And the powers of such court to punish, as in this chapter 
provided, for non-payment of money may be exercised by the judge or judges thereof in vacation. 
(4) All persons for assuming to be officers, attorneys or counselors of any court and acting as 
such without authority; for rescuing any property or persons which shall be in the custody 
of any officer, by virtue of process issued from such court or judge or judges thereof in vaca- 
tion; for unlawfully detaining any witness or party to an action while going to, remaining at or 
returning from the court where such action shall be noticed for trial; and for any other un- 
lawful interference with the process or proceedings in any action. (5) All persons summoned as 
witnesses or garnishees for refusing or neglecting to obey such summons or to attend or to be 
sworn, or to answer as such witnesses or garnishees. (6) Persons summoned as jurors in any 
court for improperly conversing with any party to an action to be tried at such court or with 
any person in relation to the merits of such action; for receiving communications from any 
such party or from any other person in relation to the merits of such action without immediately 
disclosing the same to the court. (7) All inferior magistrates, officers and tribunals for diso- 
bedience of any lawful order or process of a superior court or for proceeding in any action or 
proceeding contrary to law after such action or proceeding shall have been removed from their 
jurisdiction; and (8) All other cases where attachments and proceedings as for contempts have 
been usually adopted and practiced in courts of record to enforce the civil remedies of any party 
or to protect the rights of any such party.” 
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in a fairly recent decision, referred to this section as “relating to civil contempts,”!6 
it would seem that such designation is erroneous if it means that the section deals 
exclusively with civil contempts, both in the light of other Wisconsin decisions, 
and the punitive as well as remedial wording of the statute. As the larger part 
of the chapter has remained substantially unchanged since the first statutes of the 
state of Wisconsin were adopted, there is a great mass of material in the reports 
dealing with it. 

Three sections of the statutes deal specifically with contempt in the violation 
of injunctions. Section 280.12, which has been a part of our law since 1913, pro- 
vides that a party found guilty of contempt for the violation of any injunc- 
tion granted for the purpose of enjoining the operation of a bawdy house shall be 
punished by a fine of not less than $200 nor more than $1,000 or by imprisonment 
in the county jail not less than three nor more than six months, or both. The other 
two statutes dealing with injunctions apparently are intended to apply only to 
violations of injunctions issued in labor disputes. In contrast to the age of most 
Wisconsin contempt statutes, they are of recent origin. Section 133.07(4) is part 
of a statute dealing with the right of working people to organize for greater bar- 
gaining power in the labor market.17 Sections 268.27 and 268.28 were enacted, and 
are grouped, with sections regulating labor disputes. They first appeared in the 
statutes of 1931.18 





16 Langen v. Borkowski, 188 Wis. 277, 291, 206 N. W. 181 (1925). 

1 The parts of the statute in regular type. compose the statute as it first appeared in the 
statutes of 1923. The part which the author of this report has here italicized were added for 
the first time in the 1931 statutes: ‘‘Whenever in any matter relating to the violation of any 
such restraining order or injunction an issue of fact shall arise, such issue, whether presented in 
a civil or a criminal proceeding, shall be tried by a jury, in the same manner as provided for 
in the trial of other cases. All contempt proceedings, whether civil or criminal, brought for thé 
alleged violation of any such restraining order or injunction, are, and hereby are declared to be 
independent, original, special proceedings, and shall require a unanimous finding of the jury. 





The requirement for trial by jury shall not apply to direct contempts c itted in the presence 
of the court.” 
38 Section 268.27 reads, in part: “In all cases where a person shall be charged with 


civil or criminal contempt for the violation of a restraining order or injunction issued by a 
court or judge or judges thereof, the accused shall enjoy: (1) The rights as to admission to bail 
that are accorded to persons accused of crime. (2) The right to be notified of the accusation and 
a reasonable time to make a defense, provided the alleged contempt is not committed in the 
immediate view or presence of the court. (3) Upon demand, the right to a speedy trial by an 
impartial jury of the county wherein the contempt shall have been committed, provided that 
this requirement shall not be construed to apply to contempts committed in the presence of the 
court or so near thereto as to interfere directly with the administration of justice or to apply 
to the misbehavior, misconduct, or disobedience or any officer of the court in respect to the 
writs, orders, or process of the court. All contempt proceedings, whether civil or criminal, 
brought for the alleged violation of any such restraining order or injunction are, and hereby 
are declared to be independent, original, special proceedings, and shall require a unanimous find- 
ing of the jury. (4) The right to file with the court a demand for the retirement of the judge 
sitting in the proceedings, upon an affidavit of prejudice as is now provided by law in other 
cases.”’ 

Section 268.28 provides a fine of not more than twenty-five dollars or imprisonment of not 
more than ten days, or both, as a punishment for a contempt dealt with in the previous section. 
The similarity between §133.07 (4) and §268.27 (3) is obvious. 

A number of decisions in state courts have taken the position that the legislature has no 
authority to provide for jury trial in indirect contempts. See Carter v. Commonwealth, 96 Va. 
791, 32 S. E. 780 (1899). However, the doctrine of an inherent judicial power to punish criminal 
contempts without a jury appears to lack historical support. See Frankfurter and Landis, supra 
note 2. The constitutional question was avoided in John F. Jelke Co. v. Beck, 208 Wis. 650, 
660, 242 N. W. 576, 580 (1932) by holding that the statutory requirement of trial by jury 
applied only to cases growing out of labor disputes. 
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The provisions of the chapter on “Arrest and Bail” apply to all arrests in 
civil actions, with the exception of proceedings for contempt.!9 The provisions of 
the chapter on “Miscellaneous Practice Regulations” do not apply to the service 
of a summons or of any other paper to bring a party into contempt.?° 

Section 252.15 prescribes that every court commissioner shall have power 
concurrent with but not exceeding that of a judge of the circuit court at cham- 
bers to punish as for contempt, disobedience of any lawful order made by him- 
self in supplementary and other proceedings and matters properly and lawfully 
instituted or pending before him. Keview by the circuit court is provided. The 
authority of a circuit judge at chambers is, however, nowhere defined. 

Other statutes, enlarging or repeating the enumerations of sections 256.03 and 
295.01, provide for contempt proceedings against one who disobeys an order on 
execution,2! one who refuses to obey a judgment,22 a subpoenaed witness who 
fails to attend court,2° an officer or person who refuses or neglects to obey a writ 
of habeas corpus,?4 a garnishee who fails to serve his affidavit as required by law,?5 
a person, body, or tribunal which fails to make a return to a writ of mandamus,?6 
one who, after being released from jail, where he was confined for not paying a 
judgment in a bastardy action, at any time fails to comply with the judgment in 
reference to continued support of the child,27 and one who withholds property 
after a judgment of partition.2% 

The above is a brief summary of the Wisconsin statute law of contempt. 
Some of the statutes duplicate one another. Unfortunately, they are scattered 
about throughout the statute book in a hodge-podge manner, instead of being 
gathered together in one chapter under a proper heading. Some of them are 
difficult to reconcile, while others are unquestionably conflicting. The same is 
true of the decisions, which will be examined in later notes. After we have de- 
termined the exact state of the law in this jurisdiction, we may find ourselves in 
a position to make criticisms and advocate changes and reforms. 

Tuomas S. STONE. 


CorporATIONS—Lriuitations Upon Divipenps—Drvipenps As PayaBLE OUT oF 
ProFits AND SuRPLUS UNDER THE Wisconsin StaTuTe.—In a prior note on this 
subject,! it was suggested that the Wisconsin statute? would restrict dividends when 





1% Wis. Star. (1931) $264.01. 

2 Wis. Stat. (1931) §269.39. 

™ Wis. Stat. (1931) §273.10. That this does not constitute imprisonment for debt is 
pointed out in Js re Milburn, 59 Wis. 24, 17 N. W. 965 (1883). 

7 Wis. Stat. (1931) §272.02. 

23 Wis. Stat. (1931) $325.11. 

% Wis. Stat. (1931) §292.16. 

> Wis. Stat. (1931) §267.10. 

2° Wis. Stat. (1931) $293.01. 

27 Wis. Stat. (1931) $166.14. 

78 Wis. Stat. (1931) $276.19. 

1See Note (1933) 8 Wis. L. Rev. 261. Special considerations which must be the subject 
of separate treatment, apply to “stock dividends”. See Dopp, StockwaTertnc (1930) 4-5; 
Weiner and Bonbright, Theory of Anglo-American Dividend Law (1930) 30 Cox. L. Rev. 
954, 981-984. The rights of creditors in case of dividend payments analogous to transfers in 
fraud of creditors will also require separate and further study. See BALLANTINE, MANUAL oF 
Corporate Law AnD Practice (1930) §230; Note (1929) 38 Yane L. J. 542. Cf. 27 C. J. 
Fraudulent Conveyances, §§247-248. 

2? Wis. Star. (1931) §182.19. 
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the corporation had suffered a decline in asset value, whether resulting from ordi- 
nary operating losses or changes in the price level, even though it had earned 
profits over the fiscal period for which the dividend might be declared. Subsection 
one of the statute would permit on its face of such a holding. The pertinent part 
reads, “No dividend shall be paid until at least fifty per cent of the authorized 
capital stock has been paid in, and then only out of the net profits properly ap- 
plicable thereto, and which shall not in any way impair or diminish the capital...” 
According to the classification set forth in the prior note, the Wisconsin statute 
would appear to have incorporated the profits restriction as well as the surplus 
limitation. However, it is the general practice in this country for the courts, 
and the accountants as well, to refrain from making any distinction between the 
two propositions, and to interpret the terms profits and surplus as synonymous. 
So pronounced is this tendency that the general rule is declared by the legal 
encyclopediae to be that dividends can be declared and paid only out of net profits, 
or conversely stated, when payment thereof does not impair the capital stock of 
the corporation. The cases on which such a conclusion is based are not so 
outright in their statement, but do create such an impression.5 That such a failure 
to distinguish between the two tests exists in Wisconsin may be proved by the 
fact that the fund out of which dividends may be paid is interchangeably described 
as profits and surplus. If the terms profits and surplus are so capable of mutual 
substitution, failure to distinguish between the standards would doubtless be justi- 
fied. 

Surplus has been defined as the excess of assets over liabilities, including capital 
stock. There is a conflict as to whether the capital stock item shall be held to 
mean capital actually paid in, or the stock at its par value.? Profits is a vague term 
with multifarious meanings.8 It is usually used to indicate any kind of a gain. 
The common meaning is income or earnings. “Actual,” “legitimate,” and “actually 
acquired” when used with profits are simply “rhetorical.” “Accumulated profits” 
indicates that current profits are not the sole criterion. Surplus profits may be 
used for other purposes than dividends. The Supreme Court of the United States 
has declared that profits denote what remain after defraying every expense, in- 





3 While no clear use of the term surplus can be found, surplus is an accounting term used 
to indicate the difference between the net worth of a business and the capital. Consequently, the 
surplus rule and the impairment of capital rule should produce the same results. 

44 C. J. 800; 11 Fretcuer, CycLopepta Corporations (1931) 822, $5329. 

5See Davenport v. Lines, 72 Conn. 118, 44 Atl. 17 (1889); Crawford v. Roney, 130 Ga. 
515, 61 S. E. 117 (1908); Grant v. Southern Contract Co., 104 Ky. 781, 47 S. W. 1091 (1898); 
Shields v. Hobart, 172 Mo. 491, 72 S. W. 669 (902); Slayden v. Coal Co., 25 Mo. App. 439 
(1887); Williams v. Western Union Telegraph Co., 93 N. Y. 62 (1883); Equitable Life As- 
surance Society v. U. P. R. R., 212 N. Y. 360, 106 N. E. 92 (1914). 

®Soehnlein v. Soehnlein, 146 Wis. 330, 131 N. W. 739 (1911), describes the fund as sur- 
plus. Williams v. Brewster, 117 Wis. 370, 93 N. W. 479 (1903), describes the fund as profits. 

1 BALLANTINE, MANUAL OF CoRPORATE LAW AND PROCEDURE (1930) 507-509, and Weiner 
and Bonbright, Theory of Anglo-American Dividend Law (1930) 30 Cor. L. Rev. 330, agree 
that the majority rule is that the par value of the stock shall be taken, but recommend that the 
rule of the amount of capital paid in should be adopted. Note (1921) 7 Minn. L. Rev. 72, 
submits that the case of Peters v. United States Mortgage Co., 13 Del. Ch. 11,114 Atl. 598 
(1921), which reiterates the rule of Goodnow v. Peters, 73 N. J. Eq. 692, 69 Atl. 1014 (1908); 
that profits are to be determined with reference to the capital paid in rather than with reference 
to the nominal capital, although decided under a statute is correct on principle. 

® An exhaustive note in 20 ANN. Cas. 683, presents numerous case definitions of the term. 

® Weiner and Bonbright, Theory of Anglo-American Dividend Law (1930) 30 Cor. L. Rev. 


330. 
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cluding loans falling due as well as the interest on such loans.19 However, net 
profits or surplus profits have often been defined as what remains after deducting 
from the present value of all the assets of a corporation the amount of all lia- 
bilities including capital stock; in other words that which remains as the clear 
gain of a corporation after deducting from its income all the expenses incurred and 
losses sustained in the conduct and prosecution of the business.11 This description 
of profits reduces profits and surplus to a complete identity, and a capital im- 
pairment and a profits test should correspond. Weiner and Bonbright advance as 
one reason!2 for this definitional similarity the fact that judges and legislators 
are likely to, and do, identify surplus, which is the only source of dividends under 
the usual interpretation of the capital impairment test, with accumulated profits 
and so with profits generally. An added factor, too, is the tendency to confuse 
surplus, a liability in the strict balance-sheet sense, with the untechnical definition 
of surplus as an “excess” or an “overplus.” The result is that if there is a capital 
deficit, even though there be current earnings, there can be no fund that can be 
distributed under the profits restriction, for there can be but one source of divi- 
dends. The consequence of most American statutes which appear to impose the dual 
tests of profits and surplus is that the surplus rule only is applied; that is that no 
dividends shall be declared at a time when the net assets of the corporation are 
less than the stated capital. Not only are the courts loath to distinguish between 
the two tests, but so are the accountants. Authorities on corporate accounting 
pronounce the guiding principle to be that dividends may be declared only out of 
surplus. A prominent text on the subject of corporate accounting mentions only 
incidentally that dividends may be paid out of profits.13 

The test which would best suit the present needs of dividend law and which 
is necessary to a flexible and still adequately restrictive dividend control is the 
English definition which declares that profits are the excess of current gains over 
working expenses as shown by the revenue accounts as distinguished from the 
capital accounts.14 That a few American jurisdictions have adopted the English 
rule is shown by their statutes which provide that there are two alternative funds 
out of which dividends may be paid.15 As has been observed,!6 the English rule 
is not so restrictive as the general American precept. The English Companies Act 
declares that dividends must not be declared out of capital. Such payments may, 
however, be made even though a capital deficit exists because of a shrinkage of 
fixed asset value, past operating losses, or wasting assets, provided a corporation 
has current profits. Payments in such situations are not held under the “Lee” 
series of cases to be within the act.17 It may be said, thus, that England has only 
the profits limitation.18 





1 Mobile R. R. v. Tennessee, 153 U. S. 486 14 Sup. Ct. 968 (1894). 

114 C. J. 802; Bank of Morgan v. Reid, 27 Ga. App. 123, 107 S. E. 555 (1921); Craw- 
ford v. Roney, supra note 5. 

13 Weiner and Bonbright, Theory cf Anglo-American Dividend Law, (1930) 30 Cor. L. Rev. 
330. 

13 SUNLEY AND PINKERTON, CorRPORATE ACCOUNTING (1931) 103. 

4 Coox, Corporations, (6th ed., 1908) 546. 

8 These jurisdictions are California, Delaware, Nevada, New Jersey, and Indiana. See notes 
19 and 23-26 inclusive, infra. 

16 See Note (1933) 8 Wis. L. Rev. 261. 

17 Lee v. Neuchatel Asphalte Co., 4 Ch.D. 837 (1877); Dent v. London Tramways, 16 
Ch.D. 344 (1880); Botton v. Natal Land Co., (1892) 2 Ch. 239. Some doubt arises from 
Bond v. Barrow Haemitite Steel Co., (1902) 1 Ch. 353, as to whether or not the English rule 
goes to these extremes. 

In re City Equitable Life Insurance Co., Ltd., (1925) 1 Ch. 407, 476, intimates in an 
obscure manner that the English courts may recognize the surplus limitation as well. 
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The New Jersey Act formerly pertitted of the general American construction. 
However, it was amended,!9 so that it is obvious that the legislature’s intent was 
that surplus and profits were not to be synonymous. The change had the purpose 
to point out two funds available for dividends. The courts have upheld this view.?° 
Goodnow v. American Writing Paper Co.,21 says of the tests that profits under the 
New Jersey Act may mean annual profits?2 or it may mean a profit on all of the 
company’s business; that it does not mean only an excess above share capital. 


The new California statute has also taken a step in the right direction. Under 
that statute,23 cash dividends may be paid despite impairment of stated capital, if 
earned during the next preceding accounting period. The principle is subject to the 
desireable qualification that no dividend is payable when past losses have reduced 
the net assets to less than the amount of the capital preference of the outstanding 
preferred shares. The Delaware statute?* takes on an almost identical interpre- 
tation, and the statutes of Nevada25 and Indiana?® recognize two funds for divi- 
dends.?7 

It would seem in these days of shrinking asset values and operating losses, 
that there should be a universal recognition of the rule of England and the few 
American jurisdictions with similar rules. Effects of the depression otherwise would 
be to check almost absolutely any payment of dividends even though the cor- 
poration should be successful and profitable at the time, except after the formality 
of reducing capital. Corporations should be able to pay dividends out of current 
earnings even though their stated capital becomes impaired without the formality 
of reducing their capital. Investors should not be required to forego dividends and 
income from their investment in order to enable the corporation to make up its 
losses at once, if it is making profits from current operations. Opposing interests 
of stockholders and creditors can and should be protected only by clear and honest 
accounting information. Prudent management may call for the gradual restoration 
of capital and a reasonable latitude should be given to the directors as to how 
to make up the losses of prior years. This was the view of the California com- 
mittee, which prompted the provision in their statute for the current profits for 
dividends fund.28, ’ 

It seems doubtful, considering the American tendency to treat the profits and 
surplus limitations as identical, whether under the Wisconsin statute2® an inde- 
pendent fund for dividends consisting of current profits could exist and whether 
the desirable rule would, without change or clarification of the statute, obtain in 





N. J. Laws (1904) 275. 

2° Goodnow v. American Writing Paper Co., supra note 7. 

Supra note 7. 

232 Cf. Mobile R. R. v. Tennessee, supra note 10, where the rule of profits as determined by 
the Supreme Court would seem to be almost a rule of current profits. 

33 Car. Civ. Cope. (Deering, 1931) §346. 

% Delaware Laws (1929) 392. 

2% Nev. Comp. Laws (Hilyer, 1929) §1674. 

2° Inp. ANN. Stats. (Burns, Supp. 1929) §4823. 

27 Ballantine, Questions of Policy in Drafting a Modern Corporation Law (1931) 19 Cat, 
L. Rev. 465, 479. 
28 Jd. 479. 
2 Wis, Stat. (1931) $182.19. 
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this jurisdiction. If, moreover, there is any liklihood that the Wisconsin statute 
will be construed to provide that all unrealized declines in capital values restrict 
the amount available for dividends, there is a further uncertainty in the law; 
and perhaps a further unfortunate obstacle to the resumption of dividend pay- 
ments without reduction of capital.3° 


See Note (1933) 8 Wis. L. Rev. 261. 
Joun H. SHrts. 


CoRPORATIONS—TRANSACTIONS BETWEEN DIRECTOR AND CoRPORATION.—There 
is no statute in Wisconsin which explicitly states how far corporate directors in 
their individual capacities may deal with their corporation, in the absence of 
full disclosure and ratification by stockholders. When such dealings constitute an 
abuse of trust and under precisely what circumstances such transactions would be 
“contrary to the provisions of law or for purposes foreign to the lawful busi- 
ness” of the corporation,! are questions which are as yet more dependent upon 
judicial discretion to be exercised as the cases arise than upon any set and speci- 
fied legal rulings. 

Courts of other jurisdictions are not all in accord, and the law on the subject 
is in some confusion. The English so-called “prophylactic rule” would hold any 
{transaction in which a director “deals with himself” voidable at the option of the 
corporation without any inquiry into the fairness of the transaction or the gain to 
the corporation. It is said that “the general rule that no trustee can derive any 
benefit from dealing with those funds of which he is a trustee applies with still 
greater force to the state of things in which the interest of the trustee deprives the 
company of the benefit of the advice and the assistance...of ... directors.” 
Again, “...the law will not permit the agent to place himself in a situation in 
which he may be tempted by his private interest to disregard that of his princi- 
pal.”8 However, a tendency appears in some of the American cases to hold, par- 
ticularly where the interested director’s vote is not essential or dominating, that 
only if the transaction is against the corporation’s interests will it be set aside, or 
subject a director to an ordinary fiduciary’s liabilities; but that it is subject to the 
closest scrutiny, and the director’s actions must be characterized by absolute 
good faith.* 

In Wisconsin and elsewhere part of the confusion on the subject has been 
caused by the courts’ attempts to apply to the corporate director common-law rules 
of agency.® On the other hand, since there is a tendency to hold that a corporate 
director in dealing with corporate property may take some individual profits for 
himself and enjoy certain personal gains through the advantage of his position, 





1 Wis. Stat. (1931) §286.32. 

2 Costa Rica Railway Co. Ltd. v. Forwood, (1900) 1 Ch. 756. 

* Miner v. Belle Isle Co., 93 Mich. 97, 53 N. W. 218 (1892); Munson v. Syracuse R. R. 
Co., 103 N. Y. 58, 8 N. E. 355 (1886). cf. Jacobson v. Brooklyn Lumber Co., 184 N. Y. 152, 
76 N. E. 1075 (1906); Hine v. Lausterer, 135 Misc. 397, 238 N. Y. Supp. 276, aff'd 232 App. 
Div. 719, aff'd 257 N. Y. 523, 178 N. E. 778 (1931), discussed in City Bank v. Hewitt Co. 
257 N. Y. 62, 68 177 N. E. 309 (1931). 

*See Note (1929) 29 Cor. L. Rev. 338. Cf. Henderson v. Plymouth Oil Co., 16 Del Ch. 
347 at 363, 141 Atl. 197 at 204 (1928). 

5 Estate of Wiehe, 190 Wis. 622, 209 N. W. 671 (1926). 
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the strict rules of agency are not necessarily controlling.6 Moreover, a consistent 
application ot agency law would prevent a corporation from dealing with a sec- 
ond corporation in which there is a common director, in the absence of full dis- 
closure and ratification.7 Nor can the problem, for the same reasons, be solved by 
applying to the director the strict rules that govern a trustee.8 There are further 
the confusing distinctions which must be drawn when the particular facts of a case 
lend a peculiar aspect to the problem. Where a corporate director deals with 
the corporation by lending to it;? where he purchases its obligations;19 where 
directors pay to themselves as officers bonuses and salaries;11 where a director ac- 





®“The agent may not deal in the business of his agency for his own benefit.... All 
profits made and advantage gained by the agent in the execution of the agency belong to the 
principal.” Pederson v. Johnson, 169 Wis. 320, 172 N. W. 723 (1919). 7 Agency Restatement 
(Am. L. Inst. 1932) §628. See note 4 supra; and notes 12 and 13, infra. 

™By the strict rules of agency “‘whenever the agent’s duty to his principal stands in 
direct opposition to, or indeed where it even remotely conflicts with his own interests or those 
of another party, the law, having a just regard for human fraility, will not permit him to act.” 
Herman v. Martineau, 1 Wis. 151 (1853. Corporations having common officers may under some 
circumstances deal with each other and their contracts, if ‘fair’, may be held valid. Bergenthal v. 
Boynton, 179 Wis. 42, 190 N. W. 901 (1922); Farmers’ Life Ins. Assn. v. Houghton, 207 
Wis. 357, 241 N. W. 352 (1932). 

8 The facts in the case of Haywood v. Lincoln Lumber Co., 64 Wis. 639, 26 N. W. 184 
(1885) did not warrant the court in going so far as to declare, ‘Directors, officers, agents, and 
other like trustees cannot mortgage, or convey to themselves any more than one can contract with 
himself,” for the directors who were seeking foreclosure of a mortgage had, while the cor- 
poration was quite insolvent and the rights of creditors involved, mortgaged to themselves the 
corporation’s property to secure their own individual debts, some of which had been incurred at 
a previous time. 

Cf. in re Taylor Orphan Asylum, 36 Wis. 534 (1875); McClear v. Root, 147 Wis. 60, 132 
N. W. 539 (1911). 

Compare rules said to be applicable to religious, charitable and municipal corporations. 
United Brethren Church of New London v. Van Dusen, 37 Wis. 54 (1875). ‘In cases of a 
charitable trust, whether administered by natural persons or a corporation, all entrusted with the 
administration are trustees.’’ Jn re Taylor, supra. 

“Members of a legislative body or municipal board are disqualified to vote therein on 
propositions in which they have a direct pecuniary interest adverse to the state or munici- 
pality which they represent. The rule is founded on principles of natural justice and sound public 
policy.” Bd. of Supervisors of Oconto County v. Hall, 47 Wis. 208, 2 N. W. 291 (1879). An 
exception ‘seems to be made of votes on salaries. In Picket vy. School District, 25 Wis. 551 
(1870), although the language would seem to apply to corporate directors as well, the court 
recognizes the added circumstances that the director was a member of a pubiic school board 
“trusted with public functions for the good of the public.” 

*(1929) 29 Cor. L. Rev. at 342. Such acts of the director are frequently for the cor- 
poration’s benefit, and can seldom be thought to have occasioned losses to the corporation. The 
Supreme Court of the United States has said that to deter the director from such transactions 
“would deprive the corporation of the aid of those most interested in giving aid judiciously 
and best qualified to judge the necessity of that aid.”” Twin Lick Oil Co. v. Marbury, 91 U. S. 
587 (1875). From the same decision Spellman in Corporate Directors (1931) §185-188 cites: 
“It cannot be maintatined that any rule forbids one director among several from loaning money 
to the corporation when the money is needed, and the transaction is open and otherwise free from 
blame. No adjudged case has gone so far as this.’”” See Schmitz v. Wisconsin Soap Mfg. Co., 
204 Wis. 149, 235 N. W. 409 (1931). 

10 Glenwood Manufacturing Co. v. Simes, 109 Wis. 355, 85 N. W. 432 (1901). Cf. Young 
v. Columbia Land and Investment Co., 53 Ore. 438, 99 Pac. 936 (1909). 

41 Thauer v. Gaebler, 202 Wis. 296, 232 N. W. 561 (1930): “Courts will not interfere 
in the internal management of corporate affairs in the absence of allegations clearly disclosing 
abuse of power by corporate officers, bad faith, or wilful abuse of discretion, of positive fraud.” 
quires property without any plan to resell it to the corporation and then later 
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resells it to the corporation;!2 and where a director deals with a stockholder,15 
particularly in the purchase of his stock,!4 situations are involved which, because 
of their peculiar circumstances, may be put in a separate class. A distinction must 
also be drawn where, in agreements concerning employment! and promises to use 
influence,!® enforcement of which would result in a director’s having to act in 
conflict with a free and impartial discharge of his duties,17 the contract is 
declared against public policy. 

The first case in Wisconsin which presents a clear handling of the question, 
without the complications of exceptional circumstances, is the case of Cook v. 
Berlin Woolen Mill,18 where a single stockholder was allowed to avoid a sale by 
which an officer and two of the corporation’s five directors became buyers of 
corporate property. Though there was no evidence of fraud, unfair price, or active 
concealment,!9 and although the directors did not become interested in the prop- 
erty until after an executory contract had been entered into between the cor- 
poration and the officer,2° nevertheless, because the directors’ personal interest 
conflicted with their duties as directors, the whole transaction was set aside. In 
delivering the opinion, Chief Justice Ryan quoted Chancellor Walworth of New 
York: “It is a settled principle of equity that no person who is placed in a situa- 
tion of trust or confidence to the subject of the sale can be a purchaser of the 





12In Milwaukee Cold Storage Co. v. Dexter, 99 Wis. 214, 74 N. W. 976 (1898) the court 
said the defendant director was not the agent or trustee of the plaintiff corporation or anyone 
at the time he obtained the land, and, though there may be considerable ground for suspicion, a 
secret profit improperly made must be proved before the corporation could recover. See 7 Agency 
Restatement (Am. L. Inst. 1932) pp. 258-262. 

1%3In Bray v. Jones, 190 Wis. 578, 209 N. W. 675 (1926) the court observed that, where 
the stockholder is alone concerned, “whether an officer of a corporation stands in the relation of 
a trustee is an open question in this state.’ 

%4“‘Upon specific inquiry being made by a stockholder to an officer of the corporation as to 
the value of the stock the latter must make a truthful disclosure of the facts within his knowl- 
edge.”’ Schroeder v. Carroll, 192 Wis. 460, 212 N. W. 299 (1927). Cf. McMynn v. Peterson, 
186 Wis. 442, 201 N. W. 272 (1925). Im the recent case of Hacker v. Kyle,—N. W.—(Wis. 
1933) the court held that the facts warranted no charge of misrepresentation or nondisclosure 
against the director. Mc Dermott v. O’Neil Oil Co., 200 Wis. 423, 288 N. W. 481 (1930). 

%%Timme v. Kopmeier, 162 Wis. 571, 156 N. W. 961 (1916). Although the contract 
was “‘made in good faith and neither party had any secret or special benefit therefrom to the 
prejudice or disadvantage of the other stockholders,’”’ it is “illegal and unenforceable unless made 
with knowledge and consent of all the stockholders of the corporation.” 

16 Sauerhering v. Rueping, 137 Wis. 407, 119 N. W. 184 (1908). “The defendants could 
not use their position of trust and confidence as officers of the company to forward their own 
private interest or the interest of the plaintiff. The agreement placed the defendants in a posi- 
tion where their duties as officers were, or might be, antagonistic to their duties to plaintiff 
under the contract; hence the contract was void.” 

17 Where the transaction when made is plainly not beneficial to the corporation, there is 
little difficulty in having it set aside. Such transactions are often not within the ordinary scope 
of a director’s authority, and are, moreover, declared “‘too clearly antagonistic to the interests 
of the corporation to be upheld.” See Zachow v. Grignon, 172 Wis. 449, 179 N. W. 593 (1920) 
in which a release, whereby a president substituted himself as the corporation’s debtor, was void, 
and the corporation recovered from the original debtor. Cf. Kline v. Little Rapids Pulp Co., 
202 Wis. 464, 240 N. W. 128 (1932). 

1843 Wis. 433 (1877). 

1 Where there is active concealment on the part of a director, the case presents little diffi- 
culty, and the court will set the transaction aside and [ox allow the corporation to recover the 
profits, Spaulding v. North Milwaukee Town Site Co., 106 Wis. 481, 81 N. W. 1064 (1900). 

At page 442: “When the trustee’s purchase from his grantee follows closely on the 
executory sale of the trust estate, almost contemporaneously as in this case...such a trans- 
action is essentially suspicious; essentially dangerous.” 
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property on his own account. The principle is not confined to a particular class 
of persons, such as guardians, trustees, or solicitors.” 

In contrast to such language is the lenient rule stated in Figge v. Blumenthal,?1 
where the court held that, while the fairness of such transactions must be closely 
scrutinized, a sale concluded between a corporation and one of its directors is 
not voidable under all circumstances, and “is not to be classed with the trans- 


‘action of an administrator, guardian, or executor who buys property belonging to 


the trust estate.” There was some indication in this case that the petitioning 
stockholder was not acting in absolute good faith;22 and the sale to the corpora- 
tion had been ratified by the stockholders. Because of this ratification and because 
the court declared the running of the Statute of Limitations and laches to be its 
main ratio decidendi,?° the theory of the lenient rule is perhaps at most an alter- 
native ground for the decision. Nevertheless, it cannot be treated as mere dictum. 

In Federal Mortgage Co. v. Simes,2* where the plaintiff corporation bought its 
stock owned by its directors and held by defendants as security for debts owed them 
by the directors,25 the court held that the defendants came within the Wisconsin 
Fiduciary Act as having, with notice, received money of the corporation in pay- 
ment of the private debts of “persons acting in a fiduciary capacity.”26 The 
contract was not against public policy as conflicting with a free discharge of di- 
rector’s duties, as was the case in Timme v. Kopmeier,27 but rather voidable be- 
cause in the purchase of the stock, there was not a disinterested board acting on 
behalf of the corporation. Although it recognized Figge v. Blumenthal?8 as a lead- 
ing case in this state, the court said: “Where a director represents himself and the 
corporation ...it does not matter whether the transaction results in injury to the 
corporation or not. In all such cases the contract is voidable because of the dual 
interest of the director.” 

In conclusion it would seem that the director in dealing with the corporate 
property is neither agent nor trustee, but one who has some of the duties of 
both. Cardozo, in dealing with joint adventurers,29 has invoked the constructive 
trust as “the remedial device through which preference of self is made subordinate 
to loyalty to others.” In Federal Mortgage Co. v. Simes®® the Wisconsin court 





31130 Wis. 594, 109 N. W. 581 (1907). 

22 At page 617: ‘‘Plaintiff’s real purpose in (instituting this action) was not to forward 
the interest of the corporation but his own. So it can hardly be said that plaintiff occupies 
the position of an innocent stockholder so as to bring him within the right to invoke the aid 
of a court of equity when all other stockholders are opposed to the maintenance of the action.’’ 
That nuisance litigation is always a danger when transactions of directors are allowed to be too 
closely scrutinized and relief too easily given must be kept in mind when socio-economic views 
may, especially in view of today’s financial crisis, tend to lead the courts too far into setting 
rigid, binding standards of duty for the corporate director. 

At page 620: “It is clear that if amy cause of action ever existed respecting these 
claims the same is barred by the statute of limitations.” At page 630: “to say nothing of 
laches in not seasonably moving in the matter, which we think alone would be sufficient to de- 
feat the present action.” 

*245 N. W. 169 (Wis. 1933). 

35 Although, because its suit was premature, the corporation did not recover, the court with 
a view to a new trial fully discussed the plaintiff’s rights. 

2% Wis. Stat. (1931) $112.01 (6). 

* Supra note 15. 

% Supra note 21. 

2° Meinhard v. Salmon, 249 N. Y. 458, 164 N. E. 545 (1928). 

% Supra note 24. 
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has apparently done something similar by reverting to the older doctrine estab- 
lished in Cook v. Berlin Woolen Mill.31 Under the influence of a public opinion 
which is demanding higher standards of good faith in financial and corporate 
leaders, courts may well tend toward an attitude where “thought of self must be 
renounced, however hard the abnegation,” and “the rule of undivided loyalty is 
relentless and supreme.”’32 In view of some present uncertainty and confusion in 
the matter, the corporate director and his counsel might welcome a definite, clear, 
and stable rule for their guidance in these transactions between director and cor- 
poration. It is suggested that statutory provisions on the subject might add cer- 


tainty and clarity to the law. 
AvBert C. HELLER. 


DestTor-CREDITOR RIGHTS—ASSIGNMENTS FOR THE BENEFIT OF CREDITORS— 
Ricut To TRIAL By JuRyY IN PROCEEDING TO RECOVER PREFERENTIAL PAYMENT.— 
The obsolescence of our statute governing assignments for the benefit of creditors! 
has become increasingly evident in recent times. Although there are some who con- 
tend that its provisions as to involuntary proceedings have been superseded by the 
Bankruptcy Act,? all recognize the decisions by which its discharge features, like 
the discharge features in other state acts, have been held to be superseded? by the 
federal act. In addition to the emasculating effect of the Bankruptcy Act, the 
procedure under c. 128 has been generally found to be less practical to the end 
of efficient administration than the so-called common law assignment, or trust. 
An amendment to c. 128 has been proposed and is now pending in the Legislature 
which would discard the now obsolete provisions and so alter the existing remedies 
as to provide an inexpensive, efficient and complete procedure within the juris- 
diction of our state courts. The scope of this comment will not permit complete 
discussion of the proposed new statute, but will be confined to only one of the 
new remedies suggested to effectuate speed and efficiency. 

Th proposed amendment, after defining what shall constitute a preference 
under the act and after giving the assignee power to institute proceedings to dis- 
solve, set aside, and avoid the same, provides the following procedure: 

(the court) may within its discretion upon verified application of the assignee or re- 
ceiver, and in lieu of authorizing or directing the institution of an independent action or 
proceeding, issue its summary process requiring any person, who it is alleged has received a 
preference, to appear within such time as the court shall specify and make answer why 
such preference should not be dissolved, set aside, and avoided, and the property returned 
to the assignee. Upon the expiration of time for any such appearance the court shall 
speedily proceed to a trial of any issues raised by such answer and in the event of failure 
to answer the allegations contained in such application, such allegations shall be deemed 
as controverted and shall make its determination therein as in other cases and shall by its 
proper process carry into effect the judgment and decree thereon. .. . 

It will be noted that the Bill provides for a trial of the facts by the court. 
The question here raised is whether, in the case of a preferential money payment 
coming within the statute, the defendant is entitled to demand a jury trial. 





31 Supra note 18. 

32 See Meinhard v. Salmon, supra note 29, at 468. 

1 Wis. Stat. (1931) c. 128. 

2(1933) 8 Wis. L. Rev. 282. 

3 International Shoe Co. v. Pinkus, 278 U. S. 261, 49 Sup. Ct. 108 (1929); Voluntary 
Assignment of Tarnowski, 191 Wis. 279, 210 N. W. 836 (1926); Hazelwood v. Third & Wells 
Realty Co., 205 Wis. 85, 88, 236 N. W. 591 (1931). And see Pobreslo v. Boyd Co., 53 Sup. 
Ct 262 (1932). 

* Bill no. 694 A, introduced in the Assembly on March 22, 1933. 
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Until recently there has been a division of opinion in the federal courts on 
the right of a trustee in bankruptcy to bring his action in equity to recover an al- 
leged preferential payment in fraud of the Bankruptcy Act.5 The weight of 
authority favored the right of defendant in such an action to demand an action 
at law with jury trial.6 The conflict has recently been settled in Schoenthal v. 
Irving Trust Co.7 by the Supreme Court of the United States. It was there held 
that an action to recover a preferential money payment, being a controversy aris- 
ing out of bankruptcy, cannot be sustained, against seasonable objection, in equity ; 
that the right to trial by jury given by the Seventh Amendment to the Consti- 
tution could be demanded; that sec. 267 of the Judicial Code guarantees that the 
jurisdiction of our courts of equity must be traced to an origin in English courts of 
equity before 1789. The Court proceeded to point out that before our Judicial 
Code was enacted the common law courts of England afforded the remedies of 
trover and replevin to the assignee in bankruptcy seeking to recover a preference.® 
The Constitution and the Judicial Code prohibit the deprivation of these remedies 
at law. 

The Schoenthal case may well be taken as an indication that if such a pro- 
cedure as above set forth in the proposed statute were written into the Bank- 
ruptcy Act it would be held unconstitutional as violative of the Seventh Amend- 
ment. Although Art. I, sec. 5 of the Wisconsin Constitution? contains a similar 
guaranty of trial by jury, it does not follow that the proposed amendment affecting 
assignments would be unconstitutional. A brief examination of a few instances of 
legislative enlargement of equity powers and a notation of the distinctive ele- 
ments involved in this proposed enlargement will demonstrate the basis for this 
contention. 

Where the new equitable remedy conflicts with an existing legal remedy, if 
construed to be exclusive, the new remedy will be unconstitutional. Thus, under 
section 10 of the Uniform Fraudulent Conveyances Act! a creditor whose claim 
has not matured may restrain a debtor who has made a fraudulent conveyance 
or incurred a fraudulent obligation from disposing of his property, may have a 
receiver appointed or have the conveyance set aside or the obligation annulled. 
The creditor possessed no such rights before the statute unless he was a judgment 





5 Sustaining the right to trial by jury: Warmath v. O’Daniel, 159 Fed. 87 (C. C. A. 6th, 
1908), 16 L. R. A. (N. S.) 414; First State Bank v. Spencer, 219 Fed. 503 (C. C. A. 8th, 1915); 
Rosenthal v. Heller, 266 Fed. 563 (D. C. Pa., 1920); Lewinsohn v. Hobart Trust Co., 49 F. 
(2d) 356 (D. C. N. J., 1931), (1931) 31 Cox. L. Rev. 1356. Sustaining the suit in equity: 
Goodenow v. Milliken, 10 Fed. Cas. 591 (D. C. Me. 1871); Cox v. Wall, 99 Fed. 546, 101 Fed. 
403 (C. C. A. 4th, 1900); Off v. Hakes, 142 Fed. 364 (C. C. A. 7th, 1905); Parker v. Black, 
151 Fed. 18 (C. C. A. 2d, 1907); Reed v. Guaranty Security Co., 291 Fed. 580 (D. C. Mass., 
1923). 

®It should be noted that no explicit machinery for the recovery of preferences is pre- 
scribed by the Bankruptcy Act. Sec. 60 (b) of the Act simply provides that the preference 
“shall be voidable by the trustee and he may recover the property or its value...and for the 
purposes of such recovery any court of Bankruptcy, as hereinbefore defined, and any state court 
which would have had jurisdiction if bankruptcy had not intervened, shall have concurrent 
jurisdiction.”” 11 U. S. C. §96 (b) (1926). 

753 Sup. Ct. 50 (1932). 

8See Harman v. Fishar, 1 Cowp. 117 (1774); Rust v. Cooper, 2 Cowp. 629 (1777); 
Thompsen v. Freeman, 99 Eng. Rep. 1026 (1786). 

®“The right of trial by jury shall remain inviolate, and shall extend to all cases at law 
without regard to the amount in controversy....” 

10 See Wis. Stat. (1931) §242.10. 
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creditor,11 and although this section has been generally administered by the courts 
wthout question,!2 in the one state where its validity was attacked it was declared 
unconstitutional.13 The New Jersey court reasoned that the statute gives courts 
of equity the power to hear and determine actions for debt and for damages arising 
out of breach of contract. The defendant at common law and at the time our 
constitution was adopted had the right to trial by jury in actions for debt and for 
damages arising out of breach of contract, and such right cannot be abrogated by 
providing a statutory remedy of an equitable nature. Assuming, arguendo, that 
this construction of the statute is justified by its terms, we have an example of 
enlargement of equity powers which would not be permitted under the Wisconsin 
constitutional limitation. 

Another illustration of statutory enlargement of equity powers may be found 
in the statutory actions to quiet title. The Wisconsin act!5 provides that if it is 
proved that defendant is in possession, the equitable action under the statute shall 
be dismissed as to him. In other states the statutes are intended to apply whether 
defendant is or is not in possession. Unless these statutes are construed strictly 
as giving the remedy only where none existed at common law, they are apt to be 
declared unconstitutional. Thus it was said in Pankey v. Ortiz,16 “In several states 
equitable jurisdiction has been enlarged by statute so as to permit actions to quiet 
title, or remove a cloud therefrom, to be maintained even where plaintiff is not in 
possession. If these statutes be regarded as giving an absolute right to the equitable 
remedy where an adequate remedy at law exists, the effect is to deprive the party 
in possession 6f the right to trial by jury, and they are therefore unconstitutional.” 
The enlargement of the equitable remedy in these cases has likewise been strictly 
construed in the federal courts, and where the action is against a party in posses- 
sion an objection to the jurisdiction in equity will be sustained.17 

The result, on the other hand, is different where no remedy existed at common 
law—where the remedy itself is a creature of statute and was unknown to the 
common law.18 A familiar example in Wisconsin is the garnishment statute! 





See Lipman v. Manger, 185 Wis. 63, 200 N. W. 663 (1924), decided without any 
reference to the statute. For the common law rule see Jones v. Green, 1 Wall. 330 (1863); 
Schofield v. Ute Coal Co., 92 Fed. 269 (C. C. A. 8th, 1899); Pusey & Jones Co. v. Hanssen, 
261 U. S. 491, 43 Sup. Ct. 454 (1923); note (1930) 65 A. L. R. 251, 252. 

13 Amer. Surety Co. v. Conner, 251 N. Y. 1, 166 N. E. 783 (1929); Morse v. Roach, 229 
Mich. 538, 201 N. W. 471 (1924); Richards v. Jones, 16 Del. Ch. 227, 142 Atl. 832 (1928). 

18 Gross v. Pennsylvania Mortg. Co., 104 N. J. Eq. 439, 146 Atl. 328 (1929). 

14 See argument to the contrary in Amer. Surety Co. v. Conner, at p. 7, supra note 12, re- 
lying partially, however, on Gross v. Pennsylvania Mortg. Co., 101 N. J. Eq. 51, 137 Atl. 89 
(1927), which was overruled in effect by the subsequent Gross case, supra note 13. 

18 Wis. Stat. (1931) $281.01. 

14°26 N. M. 575, 195 Pac. 906 (1921). This case contains an elaborate review of the 
authorities. 

1 Clark v. Smith, 13 Pet. 195 (1840); Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495 
(1883); Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276 (1891); Cates v. Allen, 149 
U. S. 451, 13 Sup. Ct. 883 (1893). 

48“Tt is conceded that new rights unknown to the common law may be created, and 
provision made for their determination in the absence of a jury without violating the provision of 
the Constitution mentioned, but the mere change in the form of an action will not authorize 
the submission of common law rights to a court in which no provision is made to secure a trial 
by jury.” Hughes v. Hannah, 39 Fla. 365, 22 So. 613 (1897). In fact, “‘where a statute creates 
a new right and prescribes a remedy for its violation, the remedy is exclusive.”’ 25 R. C. L. 
1058, note 1. 

1 Wis. Stat. (1931) c. 267. 
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under which it has been held that no common law remedy existed and that the 
debtor’s debtor, the garnishee defendant, is not entitled to trial by jury.29 Other 
illustrations of the enlargement of equity powers by the creation of a statutory 
remedy which does not conflict with a preéxisting legal remedy are numerous.?! 


The feature therefore which distinguishes the amendment under consideration 
from the bankruptcy rule and from the fraudulent conveyance and quieting title 
statutes is the fact that at common law and before the enactment of a statute 
giving rights to the assignee for the benefit of creditors, such assignee had no rights 
in addition to those possessed by his assignor.22 Although in 1789 a trustee in 
bankruptcy could maintain trover to recover a preference given by his bankrupt, 
there was nothing wrong in the giving of a preference by an assignor for the 
benefit of creditors until made so by state statutes.23 Through the latter, an en- 
tirely new right came into being and it seems plain that the statute which creates 
this right may also prescribe the method of its enforcement. Furthermore, since 
the statute creates a substantive right which did not exist at common law, and not 
a mere enlargement of remedies abrogating an existing legal remedy, there will 
be no objection to its recogniton in the federal courts when it becomes necssary 
to seek their jurisdiction.24 

Since the accounting complexities of modern insolvency proceedings, and the 
need for efficient, speedy, and cheaper administration, have demonstrated to the 
practitioner the inadequacy of a jury trial in such proceedings, it is felt that the 
statutory authorization of an equitable remedy in these cases is wise policy. 

Lesman C. Aarons. 


INSURANCE—AUTOMOBILES—“OMNIBUS COVERAGE” STATUTE.*—In its most re- 
stricted form, the ordinary automobile liability insurance policy protects only the 





2°La Crosse Nat. Bank v. Wilson, 74 Wis. 391, 43 N. W. 153 (1889); Delaney v. Hart- 
wig, 91 Wis. 412, 64 N. W. 1035 (1895). 

31 See a list of illustrations in 21 C. J. at page 32, note 80 (a). 

za««...in the absence of a statute giving the right, the assignee, in case of a voluntary 
assignment for the benefit of creditors takes no right of action as against previous grantees or 
mortgagees other than the assignor himself would have had.’’ Crocker v. Huntzicker, 113 Wis. 
181, 88 N. W. 232 (1902). See Grenn, Creprrors RicHT: (1915) §292; 2 R. C. L. 658, 
notes 6 and 7. 

23 Shelley v. Boothe, 73 Mo. 74 (1880). ‘‘The instrument of assignment itself may direct 
that certain creditors shall be paid ahead of the others and ‘neither law nor equity will inquire 
whether the objects of the debtor’s preferences are more or less meritorious than those for whom 
he has made no provision’, or he may himself effect a preferential payment of part of his debts 
and make a general assignment of the remainder of his property.”” GLENN, Creprrors’ RIGHTS, 
$291, quoting, in part, from Grover v. Wakeman, 11 Wend. 187 (1833). 

% Where the state act confers upon the creditor a new substantive right and does not 
enlarge merely a remedy, the right can be enforced in federal courts. Scott v. Neely, 140 U. S. 
106, 109, 11 Sup. Ct. 712 (1891); Pusey & Jones v. Hanssen, 261 U. S. 491, 498, 54 Sup. Ct. 
454 (1923). 

* The present discussion is confined to a comparison of the “omnibus coverage” statutes of 
several states, the general purpose of these statutes, and their relation to other automobile 
liability statutes. The “financial responsibility” statutes and those statutes which extend the 
liability of owners for the negligence of persons driving with their permission, are discussed 
herein only insofar as they relate to and affect the ‘omnibus coverage” statutes with which this 
discussion is primarily concerned. Subsequent articles will deal more thoroughly with the legal 
problems involved and the decisions which have been rendered under these statutes, and will 
suggest amendments and changes which might render the statute more effective in accomplishing 
its purposes. 
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named assured against damages resulting from injuries to third persons caused by 
the operation of a specified automobile. The “omnibus coverage” or “extended in- 
surance” clause extends this protection to persons other than the named as- 
sured operating or responsible for the operation of the automobile with the per- 
mission of the owner.! Such a clause is found in the majority of policies sold to- 
day. The states which require by statute that such a clause be contained in every 
policy written therein are, however, comparatively few. The statutes of Mas- 
sachusetts, New Hampshire, New York, and Wisconsin present a basis for compari- 
son and discussion.” 

The statutes may be grouped into two broad classes: (1) Those which re- 
quire that all policies contain an omnibus clause. The Wisconsin and New York 
statutes are of this type. (2) Those which stipulate that a policy, in order to con- 
form to “financial responsibility” laws, shall contain such a provision. In this cate- 
gory are the Massachusetts and New Hampshire statutes. New York, in addition 
to the first type, has a statute of the second type.’ Statutes of the second type 
do not prohibit policies with the more restricted coverage being issued in the 
state, whereas those of the first type do. In fact, New York, by specific statutory 
enactment, and Wisconsin, by judicial construction,5 stipulate that any policy is- 
sued in the state shall be deemed to include the provisions of the statute, whether 
the policy itself contains a more restrictive clause or remains silent on the sub- 
ject. Thus, the purpose of the statute, as interpreted by the cases decided there- 
under, is to provide a minimum coverage to which the insurance policy must com- 
ply, although it may go beyond it. 





1 For an extensive discussion of omnibus coverage in general and collection of cases, see 
Note (1931) 72 A. L. R. 1365 and earlier A. L. R. notes cited therein. 

2 Mass. Cum. Stat. (1927) §34A; N. H. Laws 1927, c. 54, §1 (2); N. Y. Insurance 
Law (Cum. Supp. 1932) §109; N. Y. Ventcte anp Trarric Law (Cum. Supp. 1932) §59; 
Wis. Star. (1931) §204.30 (3). 

The Wisconsin statute provides: “No such policy shall be issued or delivered in this 
state on or after Sept. 1, 1925, to the owner of a motor vehicle, by any corporation or insurer 
authorized to do business in this state, unless there shall be contained within such policy a 
provision reading substantially as follows: ‘The indemnity provided by this policy is extended 
to apply, in the same manner and under the same provisions as it is applicable to the named 
assured, to any person or persons while riding in or operating any automobile described in this 
policy when such automobile is being used for purposes and in the manner described in said 
policy. Such indemnity shall also extend to any person, firm, or corporation legally responsible 
for the operation of such automobile. The coverage hereby afforded shall not apply unless the 
riding, use or operation above referred to be with the permission of the assured named in this 
policy, or if such assured is an individual, with the permission of an adult member of such as- 
sured’s household other than a chauffeur or domestic servant; provided, however, that no cov- 
erage afforded by this paragraph shall apply to a public automobile garage or an automobile 
repair shop, sales agency, service station and /x the agents or employees thereof. In the event 
an automobile covered by this policy is sold, transferred or assigned, the purchaser, transferee or 
assignee shall not be covered as an additional assured without written consent of the company, 
evidenced by indorsement hereon.’ ” 

*N. Y. VEHICLE AND TraFric Law (Cum. Supp. 1932) §94k. 

“Lavine v. Indem. Ins. Co., 260 N. Y. 399, 183 N. E. 897, 899 (1933). N. Y. In- 
SURANCE Law (Cum. Supp. 1932) §109 says: “A policy issued in violation of this section 
shall, nevertheless, be held valid but be deemed to include the provisions required by this 
section.” 

* Baumann v. West Allis, 187 Wis. 506, 527, 204 N. W. 907 (1925); Ducommun v. 
Inter-State Exchange, 193 Wis. 179, 187, 212 N. W. 289 (1927); Stone v. Inter-State Ex- 
change, 200 Wis. 585, 589, 229 N. W. 26 (1920); cf. Watkins v. Watkins, 245 N. W. 695 
(Wis. 1932). 
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The purposes of the two types of statutes are quite divergent. The primary 
purpose of the second type is to guarantee the financial responsibility of the owners 
of automobiles who are responsible and legally liable for the damages sustained. 
The purpose of the first type is to protect the public against operation by per- 
sons whose relation to the owner is such that the latter is not legally responsible 
for the damage done. Its aim is to meet the defense that the owner was not 
operating the automobile at the time the accident occurred, even though it was 
being operated with his permission and consent.6 The difference in purpose of the 
two statutes is reflected in their provisions and requirements. 

The financial responsibility statute requires a minimum coverage in liability 
policies, usually $5,000 for any one person injured and $10,000 for any one acci- 
dent, which the insured must carry as one means of coming within the terms of 
the statute. Frequently, the statute requires that the insured carry also property 
damage insurance, usually with a minimum coverage of $1,000. It excludes lia- 
bility for injury to persons who are employees of the person liable for the injury, 
provided the injured person is entitled to payments or benefits under the provisions 
of any workmen’s compensation act.? The statute prohibits any limitation as to 
coverage, or any exclusion which is reasonable, since to do so would threaten or 
destroy the efficacy of the statute. The circumstances which will bring one within 
the purview of the statute, the different requirements which are applied to differ- 
ent types or different usages of vehicles, the means of guaranteeing financial re- 
sponsibility which may be used in lieu of liability insurance, and the means of 
terminating such insurance, are some of the provisons of the statutes which merit 
discussion and comparison. However, they lie outside of the scope of this paper. 

An additional type of statute is that which makes the owner responsible for 
injuries resulting from the negligence of persons using the vehicle with his per- 
mission, thus indirectly extending the coverage of a liability policy. These statutes 
are frequently found and vary greatly in the conditions and extent of liability im- 
posed upon the owner. The New York statute,8 which is one of the broadest of 
this kind, provides: “Every owner of a motor vehicle or motorcycle operated 
upon a public highway shall be liable and responsible for death or injuries to 
person or property resulting from negligence in the operation of such motor vehicle 
or motorcycle, in the business of such owner or otherwise, by any person legally 
using or operating the same with the permission express or implied, of such owner. 
All bonds executed by or policies of insurance issued to the owner of a motor 
vehicle or motorcycle shall contain a provision for indemnity or security against the 
liability and responsibility provided in this section....” (Italics ours). Some 
statutes make the owner liable unless the driver has furnished the evidence of 
financial responsibility required by law,® others hold him liable if he allows a 
person below a certain age to drive.19 The Michigan statute11 goes even farther 





® Brustein v. New Amsterdam Cas. Co., 255 N. Y. 137, 174 N. E. 304 (1931); Lavine v. 
Indem. Ins. Co., supra note 4; Ducommun v. Inter-State Exchange, supra note 5. 

™Rose v. Franklin Surety Co., 183 N. E. 918 (Mass. 1933); Weiss v. Employers’ Liab. 
Assur. Corp., 131 Misc. Rep. 301, 226 N. Y. Supp. 732 (1928); Shapiro v. Employers’ Liab. 
Assur. Corp., 139 Misc. Rep. 454, 248 N. Y. Supp. 587 (1931); cf. Bernard v. Wis. Auto. Ins, 
Co., 245 N. W. 200 (Wis. 1932). 
®N. Y. VenIcte anp TraFric Law (Cum. Supp. 1932) §59. 
*°R. I. Laws 1929, c. 1429, §10. 
1” Pa. Laws 1927, no. 452, §619; Iowa Cope (1931) §5026. 
11 Micu. Comp. Laws (1929) $4648. 
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than New York and holds, not only that the owner is liable for all persons driving 
with his consent, but presumes consent in all cases where the driver is an im- 
mediate member of the owner’s family. Strictly speaking, statutes of this kind 
have no direct effect upon an omnibus coverage statute, since their effect is to 
extend the liability of the named assured rather than extend the coverage of his 
insurance policy. As a practical matter, however, such a statute may go a 
long way in obviating the necessity for an omnibus coverage statute, especially if, 
as in New York, the statute prevents the insurer from restricting the coverage. 

The omnibus coverage statutes themselves, whether standing alone or in- 
cluded as a part of a financial responsibility statute, vary in their provisions. The 
most striking difference is that just noted between the New York statute and the 
statutes of other states, namely, the prohibition in New York against restrictive or 
limited coverage. In other states, where this specific prohibition does not exist, 
the statute has been so construed as to permit an insurance company to restrict 
its coverage, as for instance by covering the vehicle only while used in the 
business of the named assured!2 or by denying liability if the driver is below 
a certain age.13 Certain exclusions may be prohibited by statute. Thus, Wisconsin 
prohibits the exclusion of persons of legal age for driving, those operating the 
vehicle for unlawful purpose, while intoxicated or under the influence of nar- 
icotics, while transporting liquor, or while driving recklessly.14 It also prohibits 
exclusion of persons related by blood or marriage to the assured.15 Thus New 
York and Wisconsin represent two distinct methods of approach to the problem 
of protecting the public against financially irresponsible drivers. The New York 
method is to extend the liability of the owner and require all insurance policies to 
grant co-extensive coverage. The Wisconsin method is to let the owner’s liability 
remain comparatively narrow, but to require an extenson of the insurer’s lia- 
bility to cover the driver without destroying the effectiveness of such extension 
by too many restrictive or exclusive provisions. Of the two, the New York 
method, since it allows recovery from the owner even though he carries no liabil- 
ity insurance, would seem the more desirable. 

The statutes differ also as to the extent of coverage in other respects. The New 
Hampshire and Massachusetts statutes specifically provide coverage for “motor 
vehicle or trailer,” while the Wisconsin and New York statutes do not specifically 
cover trailers, and frequently policies deny liability if a trailer is attached to the 
vehicle at the time the accident occurs. The New York and New Hampshire stat- 
utes require that the policy cover property damage as well as personal injury, 
but the Massachusetts and Wisconsin statutes do not, although the Wisconsin 
statute does provide that if a property damage policy is issued it must comply 
with the statute in the same manner as a public liability policy.16 The statutes 
also differ in the extent of their territorial coverage. The New Hampshire statute 
requires that the policy provide coverage “within the limits of the United States 
of America or the Dominion of Canada,” the New York statute stipulates “in the 
United States of America,” the Massachusetts statute provides “upon the ways of 
the commonwealth.” The Wisconsin statute is silent on this subject. Where the 





13 Drewek v. Milw. Auto. Ins. Co., 207 Wis. 445, 240 N. W. 881 (1932). 

33 Jones v. American Employers’ Ins. Co., 141 Misc. Rep. 88, 252 N. Y. Supp. 250 (1931) 
(decided without reference to N. Y. VEHICLE AND TraFFic Laws (Cum. Supp. 1932) §59. 

14 Wis. Stat. (1931) §204.33 (1). 

8 Wis. Stat. (1931) $204.33 (2). 

46 Wis. Stat. (1931) $204.30 (1). 
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terms of the statute are actually incorporated into the policy, the provision be- 
comes a part of the contract, the enforcement of the terms of which presents no 
difficulty no matter in what territory the accident occurs. A difficulty arises when 
the omnibus coverage statute is not specifically made a part of the policy. In 
such case, where suit is brought in the state of issuance, the policy is read as if the 
statute were a part of it,17 but in suits in other states the statute can have no ex- 
traterritorial effect.18 The question arises under the Wisconsin statute as to 
whether it is intended to apply to accidents occurring in territory outside of Wis- 
consin or only to those occurring in Wisconsin. To prevent possible litigation, it 
would be advisable for the Wisconsin statute to state definitely its intent, as the 
other three states have done. 

The Wisconsin statute provides for two types of exclusion which the statutes 
of the other states do not. It provides for coverage “when such automobile is be- 
ing used for purposes and in the manner described in said policy.” Such a clause 
contravenes the purpose of protecting the public and is conducive to litigation over 
the troublesome question of slight deviation from the described purpose.19 ‘The 
other excluding clause provides: ‘No coverage afforded by this paragraph shall 
apply to a public automobile garage or an automobile repair shop, sales agency, 
service station and/or the agents or employees thereof.” In view of the recent 
decision in Mauel v. Wisconsin Automobile Insurance Co.,2° holding that the om- 
nibus coverage statute does not apply to a garage liability policy even when an 
employee is using one of the garage cars for his own private business, an amend- 
ment which would close the gap opened by this decision, seems advisable. 

A provision peculiar to the New York statute, states that the policy covers 
operation “by any person /egally using or operating the same.” If the word 
“legally” is to have any effect, one of three interpretations must be given to it:21 
(1) operation by a person who has complied with all state and iocal laws with 
regard to qualifications of drivers,22 (2) that it is synonymous with the word 
“lawfully,” or (3) that it applies only to the relation existing between the owner 
and the driver with reference to the use of the car. The first interpretation al- 
though followed in some jurisdictions, has been abandoned by the majority of 
courts. The second would render a liability policy practically worthless, since any 
violation of law or ordinance, for instance violation of a speed law, would invalidate 
the policy. The third interpretation would be undesirable if it were construed to ex- 
clude coverage in the case of an unlawful agreement entered into between the owner 
and the driver. A fourth interpretation, namely, non-sanctioned use, seems to be 
taken care of by the provision “with the permission, express or implied,” of the 
owner. Apparently, the word, if it is to have any meaning at all, must be given 
one which works against the spirit of the statute. Wisconsin, New Hampshire, and 
Massachusetts have acted wisely in avoiding its use. 





17 Supra notes 4 and 5. 

18 Miranda v. Lo Curto, 249 N. Y. 191, 163 N. E. 557 (1928). Nor does the statute of 
one state have any effect on policies issued in other states, even though the vehicle covered is 
being driven in the former state when the accident occurs. Sheldon v. Bennett, 184 N. E. 722 
(Mass. 1933). 

19 See Drewek v. Milw. Auto. Ins. Co., supra note 12. 

20_N. W.—, (Wis. 1933). 

21 For a good discussion and collection of cases, see Notes (1922) 19 A. L. R. 879, (1923) 
23 A. L. R. 1470, (1925) 35 A. L. R. 1468, (1931) 72 A. L. R. 1064. 

22 This seems to be the interpretation adopted by New York. Jones v. Amer. Employers’ 
Ins. Co., supra note 13. 
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The Wisconsin statute provides that the use of the automobile shall be “with 
the permission of the assured named in this policy, or if such assured is an indi- 
vidual, with the permission of an adult member of such assured’s household other 
than the chauffeur or domestic servant.” ‘This clause does not appear in the other 
statutes noted. Although Wisconsin by decision rejects the “family car” doc- 
trine,23 this provision to a limited extent seems to be a statutory recognition of 
the doctrine. In view of the widespread use of automobiles by minor members 
of a household, it seems advisable to amend this provision to include minor mem- 
bers of the assured’s household above the age of sixteen.24 

Joun C. STEDMAN. 


PROPERTY—TERMINATION OF TRUST BY CONSENT OF CESTUIS—RESTRAINTS ON 
ALIENATION.*—Suppose the settlor of a trust gives the cestui the absolute equitable 
interest in the trust res free of any restraint on alienation, but postpones the en- 
joyment of the legal interest by the beneficiary according to his own notions of 
propriety. Should the courts give full effect to such a proviso, or should they per- 
mit a termination of the trust and transfer of the legal title to the cestui on ap- 
propriate conditions? This problem has vexed the courts and writers for a long 
time! and has assumed particular importance during the present economic de- 
pression. 

When the purposes of a trust have been accomplished, and the interests under 
it have all vested, dissolution will be decreed by a court of equity on application 
of all the cestuis, if all are sué juris and under no disability. This is a rudimentary 
rule of law in the United States? and is firmly followed by decisions in Wisconsin.3 
No injustice is done to the intent of the settlor because it has been fully effectuated, 
and it is only reasonable under such circumstances to allow the beneficiaries to 
decide for themselves whether they prefer to enjoy their property as legal owners 
or indirectly through the machinery of a trust.4 Likewise, it seems, a trust will 
end if its purposes became impossible of accomplishment.5 The same result will 
follow if a trust becames passive or dry, provided all the beneficiaries have vested 
interests, are sui juris and under no disability, and unite in a demand for termina- 





23 Crossett v. Goelzer, 177 Wis. 455, 188 N. W. 677 (1922), (1923) 2 Wis. L. Rev. 123, 
followed in Geffert v. Kayser, 179 Wis. 571, 192 N. W. 26 (1923) and Papke v. Haerle, 189 Wis. 
156, 207 N. W. 261 (1926). See also 4 Wis. L. Rev. 120 (1927), and 8 Wis. L. Rev. 76 (1932). 

% The age at which one is authorized by law in Wisconsin to obtain a driver’s license. 
Wis. Stat. (1931) §85.08 (1). 

* Subsequent installments will treat of spendthrift trusts, the relation of various statutes to 
the problem here discussed, and statutory changes that may obviate the difficulties of the 
existing law. The present note is merely a preliminary study undertaken for the purpose of 
ultimately drafting legislation to meet the problem pointed out here. 

1 Gray, RESTRAINTS ON ALIENATION (2nd ed.) §§105-124; Kates, Estates, Future In- 
TERESTS AND ILLEGAL CONDITIONS AND RESTRAINTS IN ILLINoIs (2nd ed.) §§732-738. 

Sears v. Choate, 146 Mass. 395, 4 Am. St. Rep. 320, 15 N. E. 786 (1888); Williams v. 
Thacher, 186 Mass. 293, 71 N. E. 567 (1904); Coram v. Davis, 39 Mont. 495, 104 Pac. 518 
(1909); Beideman v. Sparks, 64 N. J. Eq. 374, 55 Atl. 1132 (1902); Megargee v. Naglee, 64 
Pa. 216 (1870); Angell v. Angell, 28 R. I. 592, 68 Atl. 583 (1908). See note (1926) 45 A. 
L. R. 745; Bocert, Trusts (1921) 577, and cases cited. 

* Bussell v. Wright, 133 Wis. 445, 452, 113 N. W. 644 (1907); Will of Hamburger, 185 
Wis. 270, 201 N. W. 267 (1924), (1925) 38 Harv. L Rev. 838, (1926) 3 Wis. L. Rev. 354; 
see State Historical Society of Wis. v. Foster, 172 Wis. 155, 177 N. W. 16 (1920). 

* Bocert, Trusts 577-78. 

5 Donaldson v. Allen, 182 Mo. 626, 81 S. W. 1151 (1904); Will of MclIlhattan, 194 Wis. 
113, 216 N. W. 130 (1927); see 2 Perry, Trusts anp Trustees (1929) §920. 
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tion.6 In such a situation the object of the trust is fulfilled, the trustee is merely 
the receptacle of the legal title, and the cestuis possess the absolute equitable inter- 
est in the res. Accordingly, no reason longer exists for denying them the enjoyment 
of the legal estate held in trust. Also, where there is a union of the legal and 
equitable interests in the cestui, the remainderman, or a third person, with no inter- 
vening estate in another, extinguishment of the trust will be granted.?7 The reason 
for permitting the termination is not the fact that there is a “merger,” as is often 
said, but rather because the purpose of the trust has been accomplished or has 
become incapable of accomplishment. However, such a union of estates will not 
operate to terminate a trust if the result will defeat the purpose of the creator or 
cause injustice to the parties in interest.® 

In all these cases it is essential for a termination that the cestuis be sui juris® 
and under no disability.11 If, for example, the beneficiary is an infant!? or a 
woman under disability of coverture,13 dissolution of the trust will not be per- 
mitted, regardless of its state, for such action would be voidable at least. Moreover, 
if there is a possibility that other beneficiaries may come into being, the existing 
cestuis will be denied a dissolution of the trust.14 A similar rule is applicable where 
the cestuis have contingent interests only.15 Furthermore, the consent of the trustee 
is unnecessary for the purpose of securing a decree of termination,!® and he has 
no standing in court to dispute the application of the cestuis.17. 

While termination is uniformly granted when the trust purpose has been ful- 
filled, somewhat anomalous rules are applied by the courts where the trust is still 
active, its object unaccomplished, and its natural term unexpired. In such a situa- 
tion, if the settlor has imposed a valid restraint on alienation, the ordinary rules 
of spendthrift trusts are applicable.18 The subject of spendthrift trusts, however, 
is beyond the scope of the present study,!9 the purpose here being to discuss the 
narrower problem arising where the trust contains no valid restriction on alienation 
and the cestuis seek its termination, although the intent and purpose of the settlor 





® Moll v. Gardner, 214 Ill. 248, 73 N. E. 442 (1905); Fox v. Fox, 250 Ill. 384, 95 N. E. 
498 (1911); Hill v. Hill, 90 Neb. 43, 132 N. W. 738 (1911); see Holmes v. Walter, 118 Wis. 
409, 95 N. W. 380 (1903) and Will of Hamburger, supra note 3, at 275. 

See Wis Stats. (1931) §§231.02-231.05, and 231.23. Wus. Stat. (1931) 231.23 provides: 
“When the purposes for which an express trust shall have been created shall have ceased the 
estate of the trustee shall also cease.’ The effect of the statute seems to be merely to place 
the legal title in the cestui when a trust becomes passive. 

TInches v. Hill, 106 Mass. 575 (1871); Im re Stafford’s Estate, 258 Pa. 595, 102 Atl. 222 
(1917); Thom v. Thom, 95 Va. 413, 28 S. E. 583 (1897); see 1 Trrrany, Reat Property 
(1920) §116. 

8 Evans, The Termination of Trusts (1928) 37 Yate L. J. 1070, 1077-79. 

® Sherlock v. Thompson, 167 Iowa 1, 148 N. W. 1035 (1914). 

10 Ray v. Kelly, 82 Miss. 587, 35 So. 165 (1903). 

11 Twining v. Girard L. Ins. Annuity & T. Co., 14 Pa. 74 (1880); see Walker v. Sharpe, 
68 N. C. 363 (1873). 

12 Wirth v. Wirth, 183 Mass. 527, 67 N. E. 567 (1903). 

13 Twining v. Girard L. Ins. Annuity & T. Co., supra note 11. 

14 Allen v. Allen’s Trustee, 141 Ky. 689, 133 S. W. 543 (1911). 

18 Qlsen v. Youngerman, 136 Iowa 409, 113 N. W. 938 (1907). 

16 Armstead v. Hartl, 97 Va. 316, 33 S. E. 616 (1899). 

17 Eakle v. Ingram, 142 Cal. 15, 100 Am. St. Rep. 99, 75 Pac. 566 (1904). 

18 Evans, supra note 8, at 1081. 

1 The creation and termination of spendthrift trusts will receive special treatment in a 
subsequent installment of this study. 
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remain unfulfilled. The English courts?° and some American tribunals?! have per- 
mitted a termination and transfer of the legal interest to the beneficial owners in 
such a case, provided all were in existence, sui juris, and under no disability. The 
majority of American decisions, however, support the opposite view, namely, that 
the absolute equitable owner can only receive the principal of his gift (or the 
legal estate) from the hands of the trustee in accordance with the expressed intent 
of the settlor.2? 

The Wisconsin court has consistently followed the majority rule, upholding 
the postponed enjoyment of the legal estate according to the intent and purpose of 
the settlor.23 In the leading case of Bussell v. Wright?4 all the beneficiaries of a 
trust applied for a decree of termination, although the time for the duration of 
the trust had not expired and the trustee had not performed all the duties es- 
pecially imposed upon him. The Wisconsin court denied the application because 
it was very plain “that the testator intended that the trust should continue and 
be carried out by the trustee until fully executed, and this purpose and scheme of 
the testator cannot be disregarded by courts.”25 It added by dictum “that in a 
proper case a trust may be terminated before the expiration of the time limited in 
the instrument creating it when all parties are before the court, and there is no 
prohibition, express or implied, against such termination, or where the trustees 
have performed all their duties and distributed the fund as directed.”26 The dic- 
tum, it seems, states the general rule permitting a termination where the purpose 
has been accomplished or the trust has become passive.27 In the early case of 
Sumner v. Newton?’ the Wisconsin court wavered somewhat in applying the rule 
it has always followed. There a testatrix gave property to a trustee, in trust to 
apply the income for the support and maintenance of F for life, and on her death 
to transfer the principal to S and W. F executed a release of her claim on ac- 
count of anything in the will, and S and W then petitioned the court that the trust 
might be terminated and the property transferred to them. The lower court 





2° Saunders v. Vautier, 4 Beav. 115 (1841); Wharton v. Masterman, [1895] A. C. 186; 
n ve Ussher [1922] 2 Ch. 321. 

21 Taber v. Bailey, 22 Cal. App. 617, 135 Pac. 975 (1913); Tilton v. Davidson, 98 Me. 
55, 56 Atl. 215 (1903); Dodge v. Dodge, 112 Me. 291, 92 Atl. 49 (1914); Huber v. Donaghue, 
49 N. J. Eq. 125, 23 Atl. 495 (1892); Turnage v. Greene, 55 N. C. 63, 62 Am. Dec. 208 
(1854). Bocrert, Trusts 579. 

#2 Ballantine v. Ballantine, 160 Fed. 927 (1908); Claflin v. Claflin, 149 Mass 19, 20 N. E. 
454, 3 L. R. A. 370 (1889); Van Leer v. Van Leer, 221 Pa. 195, 70 Atl. 716 (1908); Im re 
Stafford’s Estate, supra note 7; Glasscock v. Tate, 107 Tenn. 486, 64 S. W. 715 (1901); Lanius 
v. Fletcher, 100 Tex. 550, 101 S. W. 1076 (1907); Carney v. Kain, 40 W. Va. 758, 23 S. E. 
650 (1895). See 2 Perry, Trusts AND TrusTEES §920; Bocert, Trusts 580, and cases cited. 

23 Holmes v. Walter, supra note 6; Bussell v. Wright, supra note 3; Will of Rice, 150 
Wis. 401, 136 N. W. 956, 137 N. W. 778 (1912); Upham v. Plankinton, 152 Wis. 275, 140 N. 
W. 5, 48 L. R. A. (N. S.) 1004 (1913); Will of Hamburger, supra note 3; Will of MclIlhattan, 
supra note 5; and see Patton v. Patrick, 123 Wis. 218, 101 N. W. 408 (1904) (spendthrift 
trust); Niles v. Rogovsky, 182 Wis. 372, 196 N. W. 836 (1924). 

24 Supra note 3. 

% Jd., at 451. 

26 Jd., at 452. 

27 See Will of Hamburger, supra note 3, at 452: “It follows that the will does not authorize 
the termination of the trust at this time, since the plan and purpose contemplated by it have 
not been fulfilled or completed; and that construing the will as a whole, it contains an im- 
plied prohibition against the termination of the trust until such objects are accomplished.’ See 
also Will of Rice, supra note 23, at 452, 453. 

2864 Wis. 210 (1883); see Gray, RESTRAINTS ON ALIENATION §194 b. 
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i granted the decree, but it was reversed on appeal because “no such trust should be 
thus terminated without a full hearing in some proceeding to which all persons in- 
terested in the trust fund are parties, nor without ample security being required 
that the beneficiary should never want for maintenance, if the trust fund would 
have been sufficient therefor,’29 without prejudice, however, to the right of the 
proper parties to renew the petition for a termination. The court intimated that it 
might allow the transfer of the legal title to the beneficiaries in such a situation, 
contrary to the intent of the creator of the trust, but was unwilling to determine 
this proposition “without further argument and investigation.” It would seem, 
however, that the court might have refused the termination on the ground that 
the trust was a spendthrift one, inalienable under Wis Star. (1931) §231.19, if the 
res that remained was real property. 

The Wisconsin rule that a trust will not be terminated until its object has 
been full effectuated, is in harmony with the doctrine of the will cases that the court 
will not permit a scheme of distribution agreed upon by the parties beneficially 
F interested to be substituted for the intent and purpose of the testator found in the 
will.2° The underlying question involved in the trust cases, namely, whether or not 
the settlor should be permitted to withhold from the beneficial owners the enjoy- 
ment of the legal title when the trust is not a spendthrift one, has prompted much 
controversy among the writers.31_ Professor Gray argues that “if a creditor or 
grantee can get immediate possession of the fund, the restraint is a mere form. The 
cestui que trust can, by the simple ceremony of making a deed of his interest to a 
third person, and taking a deed back, hold the property free from all fetters. If, 
on the other hand, the creditor or grantee can take possession of the property 
only at the time when the settlor or testator has directed, for example, when the 
cestui que trust reaches forty years, then any sale by or taking from the cestui que 
trust will be under circumstances highly disadvantageous to him. Property sold 
in presenti, but not to be delivered for many years, must be sold at a sacrifice, and 
when the seller is a person of the character for whom such restraints are supposed 
to be useful (a thriftless person for instance), the chances are that it will be sold 
at a very great sacrifice. In fact, the law, by sanctioning such restraints, is ex- 
posing inexperienced youth to those ‘catching bargains,’ against which the old- 
fashioned equity always strove to protect it.”32 

Professor Kales, on the other hand, maintains that the settlor should be 
able to impose what restrictions he pleases so long as no principle of public policy 
is violated,33 but concedes that the duration of postponement must be limited 
in time.34 The objections offered by Gray, he says, do not rise to the dignity 








2 Supra note 28, at 215. 

3° (1926) 3 Wis. L. Rev. 354, at 356, and cases there cited. 

31 KaLes, op. cit. supra note 1, at $732 et seqg.; Gray, RESTRAINTS ON ALIENATION §105 
et seg.; Scott, Control of Property by the Dead (1917) 65 U. of Pa. L. Rev. 632, 647. 

33 Gray, RESTRAINTS ON ALIENATION §124n. 

33 KALES, op. cit. supra note 1, at $735. 

*%Jd., at §737. The common-law rule against perpetuities has no application to this 
situation, for there is no problem of the vesting of a future estate, but by analogy to that rule, 
enjoyment should not be postponed beyond the period which it permits. 

However, in Wisconsin the rule against perpetuities is embodied in the rule against the sus- 
pension of the power of alienation for longer than a “life or lives in being at the creation of 
the estate and thirty years thereafter.’’ See Wis. Stat. (1931) §$§230.14, 230.15. By analogy 
that rule should be applied in the trust cases where the postponement of enjoyment is per- 
mitted. For a thorough analysis of the rule see Rundell, The Suspension of the Absolute Power 




















358 WISCONSIN LAW REVIEW 


of a ground of public policy strong enough to frustrate the settlor’s intention or 
purpose.25 “The worst charge that can be made against holding these postponed 
enjoyment clauses valid, seems to be that they are either harmless, or, in an ex- 
treme case, viz: where the cestui is a spendthrift and insists on selling his equitable 
interest for cash, unwise. To defeat the testator’s intention wholly upon so trivial 
a ground ought not to be thought of.”36 

It is submitted, however, that the rule which Professor Kales defends is not 
harmless, but is equally as obnoxious as that which upholds spendthrift trusts. 
The rule advocated by Kales results in a paternalistic policy which coddles a 
person against himself and seeks to shift or dilute the responsibility for his acts. 
There should be a policy, it seems, against upholding a restriction on the en- 
joyment of property by one who has the sole beneficial interest in the property, 
when neither the testator nor his heirs nor any one other than the beneficial owner 
of the property can be in any manner benefitted by the restriction.37 No settlor or 
testator is wise enough to foresee all the exigencies that may arise and beset the 
beneficiary whom he desires to protect. The pressure of some sudden emergency 
may force the cestui into narrow financial straits. If he is unable to use the 
principal which ultimately will be his, the only recourse left for him is to bargain 
away his equitable interest in the form of yearly income or to sell the property 
for future delivery. Neither can be accomplished without awkward inconvenience 
and selling at a ruinous discount. The upshot of the situation is that the settlor’s 
purpose, the protection of the cestui, is impaled on its own sword. The truth of 
this contention is proven by the facts of today. In the whirlpool of our present 
economic complications, financial existence is dependent upon a facile liquidation of 
assets. The termination of a trust and transfer of the principal to the beneficiary 
might easily save numerous persons from economic disaster and social demoraliza- 
tion. As between the expressed wishes of the settlor and the life and happiness of 
the beneficial owners, it would seem that the interests of the latter should prevail. 

Furthermore, the rule which enforces such a restriction upon enjoyment of 
the trust principal is inconsistent with that which will not permit the gift of an 
absolute legal interest to be fettered by a condition or limitation. It is somewhat 
difficult to perceive why the intention of the donor is so vitally important in the 
case of an absolute equitable estate while it is easily brushed aside if it involves an 
absolute legal interest. It would seem reasonable and equitable, instead, to per- 
mit the beneficiaries, whether their interests are vested or contingent, to decide for 
themselves how they shall enjoy their property. The argument against the Wisconsin 
rule is best summed up by Professor Scott, who maintains that the intention of 
the testator or settlor should be disregarded “because an absolute gift has been 
made and neither the testator nor any third person has any interest in the property; 
because no one has any standing to insist on the carrying out of the wishes of 
the testator; because it is against public policy to allow limitations on the control 
of property by one who alone has any interest of any sort, vested or con- 
tingent, in that property.”87 

Gorpon SINYKIN. 





of Alienation (1921) 19 Micu. L. Rev. 236 and Rundell, Perpetuities in Personal Property in 
Wisconsin (1926) 4 Wis. L. Rev. 1. 

3% Kaces, op cit. supra note 1, at §738. 

3% Ibid. 

37 Scott, supra note 31, at 650. 
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COMMENTS 


INSTALLMENT SALES UNDER THE INcoME Tax Acts.—The tremendous ex- 
pansion of installment businesses during the World War created a demand for a 
more equitable method of reporting the income from installment sales. The In- 
ternal Revenue Department permitted installment dealers to report on the install- 
ment basis.1 However, in B. B. Todd, Inc.,2 the United States Board of Tax Ap- 
peals declared that there was no authority in law for reporting income on this 
basis. Congress created the necessary authority by enacting section 212 (d) of the 
Revenue Act of 1926, to the effect that “Under regulations prescribed by the 
commissioner with the approval of the Secretary, a person who regularly sells or 
otherwise disposes of personal property on the installment plan may return as 
income therefrom in any taxable year that proportion of the installment payments 
actually received in that year which the total profit realized or to be realized when 
payment is completed, bears to the total contract price... .”8 

No doubt as a result of the same sentiment, the Wisconsin Tax Commission, in 
1919, permitted installment dealers to report on the installment basis.4 But since 
1924 the policy of the Tax Commission has been to discourage and prohibit its 
use,” and this prohibition has been upheld by the Wisconsin Supreme Court.® 





4See Treasury Regulations 33, promulgated under Revenue Act of 1916 and 1917. Good- 
ner, Reporting Income on the Installment Basis (1926). National Income Tax Magazine 310. 

2 (1925) 1 Board of Tax Appeals 762. See 331 CCH 421.02. 

3 By section 1208 of the Revenue Act of 1926, the provisions of section 212(d) were made 
retroactive. ‘The provisions of subdivision (d) of section 212 shall be retroactively applied in 
computing income under the provisions of the Revenue Act of 1916, the Revenue Act of 1917, 
the Revenue Act of 1918, the Revenue Act of 1921, or the Revenue Act of 1924, or any such 
acts as amended.” 

The commissioner’s regulations placing into effect section 212 (d) are embodied in article 
42, Regulations 69. They provided in effect for double taxation of the income of the installment 
dealer changing to the installment method. It required that ‘‘no payments received in the tax- 
able year shall be excluded in computing the amount of income to be returned on the ground 
that they were received under a sale the total profit from which was returned as income during 
the taxation year or years prior to the change by the taxpayer to the installment basis of return- 
ing income.’’ This double taxation feature was reviewed in the Blum case, (1927) 7 Board of 
Tax Appeal 737. Here, though the board could not now deny the right of the taxpayer to report 
on the insta!iment basis, as it had in the Todd case, it voiced its disatisfaction with the in- 
stallment method by sustaining the provision, allowing certain income to be taxed twice. The 
Board said, ‘“‘Thus at last we have a remedy for the most glaring ills of the transition period 
in the requirement that a taxpayer employing the installment sales method of returning income 
must include a proper proportion of the entire installment payments received during the year, 
though some of them may relate to sales the entire profits of which were returned in years 
prior to change of method.” 

This inequity Congress remedied in part by section 705 of the Revenue Act of 1928, 
which specifically provided that if a dealer had changed to the installment method in years 
prior to 1928, the so-called double taxation method shall not be charged against him unless he is 
attempting to get a refund. However, those changing to the installment basis after 1928, would 
he subject to the double taxation feature. 

# Article 47, Regulations 45. 

5 Wis. Tax Service, 183 CCH 345. Wis. Income Tax Regulations, Act of 1931, Art. 1101.4 
See Nelson’s Wisconsin Income Tax Law, (Wis. Tax Service) (1925) 45 and 46. The consent 
of the Tax Commission was necessary in all cases before the installment method could be used. 
® Waldheim Co. v. Tax Commission 187 Wis. 539, 204 N. W. 481 (1925). 
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Unlike Congress, the Wisconsin Legislature refused to enact legislation permitting 
the installment basis as a matter of right. 

Basic in our consideration is Wis. Star. (1931) §71.02 (3) (a), which provides: 
“Persons who ordinarily estimate their incomes or profits on a basis other than 
cash receipts and disbursements may, with the consent of the tax commission, 
return for assessment and taxation the income of profits earned during the year, 
in accordance with the method of accounting regularly employed in keeping their 
books, except as hereinafter provided; but if no such method of accounting has 
been employed, or if the method used does not clearly reflect the income taxable 
under this chapter, the computation shall be made upon such basis and in such 
manner as in the opinion of the tax commission will clearly reflect such income.” 
Wis. Star. (1931) §71.22 (1) reads: “The state Tax Commission is hereby em- 
powered to make such rules and regulations as it shall deem necessary in order to 
carry out the foregoing provisions (of the income tax act.)” Predicated upon 
these statutes, the actions of the Tax Commission, if within the jurisdiction con- 
ferred upon it by law, are generally sustained.? 

Basic also, is the problem of what is income. Its meaning is the “common 
ordinary meaning” as used in every day life.* Income need not necessarily be 
money; it may that which is convertible into money.? It is “a gain, a profit, 
something of exchangeable value.”1° Income to be reported must be determined 
at the close of the income period,!1 and the accountant is reluctant to include in 
the total income items which may not result in actual income.!2 The mere re- 
ceipt of cash is not necessarily income, and yet money due and payable may con- 
stitute a constructive receipt of income.13 

With the above concepts in mind, it is necessary to consider briefly the ac- 
counting methods used in reporting income. Wis. Stat. (1931) §71.02 (3) (a) re- 
quires the reporting of income on the cash receipts and disbursements basis, or, 
with the consent of the Tax Commission, on the accrual basis. In the cash basis, 
only items for which cash has been received or expended are considered, and 
items receivable or payable are ignored.14 Under the accrual method, all charges 
receivable and obligations payable are deemed to accrue immediately, regardless 
of when payment is made or received. The actual recipts or disbursments of cash 
is not important.15 Under the installment method “accounts received in any given 
taxable year are apportioned ratably as between capital and income, and only that 
portion representing gain is included in gross income. Unlike the determination of 
income under the accrual and cash basis, the installment sales method provides for 
the reporting of gains but not for the deduction of losses resulting from sales. The 





™Waldheim v. Wisconsin Tax Commission, supra; Inspection Bureau v. Whitmen, 196 
Wis. 472,220 N. W. 929. (1928). 

8 State ex rel. Bundy v. Nygaard, 163 Wis. 307, 158 N. W. 87(1916). 

* Income Tax Cases, 148 Wis. 456, 135 N. W. 164 (1912); Motors Acceptance Corporation 
v. Tax Comm., 193 Wis. 41, 214 N. W. 64 (1927); Morgan vs. Tax Comm., 195 Wis. 405, 
217 N. W. 407, 218 N. W. 810, 61 A. L. R. 357 (1928). 

10 Eisner v. Macomber, 252 U. S. 189, 40 S. Ct. 189 (1919). 

11 State ex rel Crucible Steel Casting Co. v. Wis. Tax Commission, 185 Wis. 525, 201 N. W. 
764 (1925); U. S. v. Andersen, 46 S. Ct. 131, 269 U. S. 422 (1925). 

™ Kiern, Federal Income Taxation (1929) p. 47. 

13 KLEIN, supra note 12, at 51. 

4 KLEIN, supra note 12, at 106. Aluminum Casting Co. v. Routzahn, 24 F (2d) 230 
(1927). 

18 KLEIN, supra note 12, at 106. For criticism of accrual method see (1929) 7 National In- 
come Tax Mag. 432. 
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expenses of doing business and deductions other than the gross loss from sales 
are not treated on the installment basis.”16 

The Wisconsin Court, in Waldheim v. Wisconsin Tax Commission, supra, up- 
held the Tax Commission’s contention that the installment basis did not properly 
reflect the income of the taxpayer. “It seemed to the Tax Commission that this 
method of arriving at taxable income was manifestly unfair and one sided, in 
that different factors were used on the income side of the return from those on 
the deduction side.”!7 The Waldheim Company contended that unless it were per- 
mitted to report on the installment basis it would be unable to determine its net 
income before computing the tax on it, and that the commission was actually 
taxing that which was not yet income.!8 The court refused to recognize these 
arguments pointing out that business is largely done on credit and that, therefore, 
books are generally kept on the accrual basis under which profits and losses are 
determined from a balancing of accounts. In the course of the decision, the court 
said, ““Manifestly, profits and losses cannot be ascertained to perfection. In the 
administration of the income tax law, where profits of one year have been over- 
estimated, deductions may be made in subsequent years to equalize, but uniform 
rules or methods must be adopted by the commission in order to bring about 
equity and justice between the government and the taxpayers.” 

Proponents of the installment method contend that since collection of out- 
standing contracts is contingent, therefore the income from such contracts should 
not be reported till actually received, or else a situation might arise in which 
the taxpayer would have to deplete his capital in order to pay the tax. The court’s 
answer is consistent and logical when it points out that inasmuch as such losses 
are deductible under sub. (3) of Wis. Star. (1931) §71.03, the taxpayer suffers no 
injustice. Further, his accounts are secured by conditional sales contracts, and the 
statutes give him the right to recover not only the balance due but the costs and 
expenses as well. 

The rule of the Waldheim case was applied in Motors Acceptance Company v. 
Wisconsin Tax Commission.19 Here the Acceptance Company was engaged in 
buying and collecting deferred payment paper secured by conditional sales con- 
tracts or chattel mortgages, given by the purchasers of automobiles, who were to 
pay for them on the installment plan. The court, after applying the reasoning of 
the Waldheim case, said, “By far the larger part of the expense is in order to 
produce the profit made by the purchase of each deferred payment note and is 
incurred at and prior to the time that the purchase was made. This expense is 
not deferred by the company but is deducted from the profits of the current 
year. This practice has doubtless arisen from necessity, because it is impractical, 
if not well night impossible to accurately apportion and defer the amount of 
expenses incident to the investigation and purchase of each separate note. But 
the fact that such apportionment and deferring of expenses is impracticable does 





16 KLEIN, supra note 12, at 807. See chapter 25 for exposition of federal law and account- 
ing methods of installment sales. 

Under both Wisconsin and federal systems, losses under the installment plan must be 
deducted from the income of the year in which such losses occurred. 331 CCH 417; 331 CCH 
421.09. 

17 Nelson, supra note 5, at 45. 

1%8In support of appellant’s contentions: Mutual Benefit Life Insurance Co. v. Herold, 
198 Fed. 199 (D. C. N. J. 1912); Hotmes, Feperat Income Taxes (1923) 414. 

99193 Wis. 41, 214 N. W. 64. (1927). 
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not give the appellant the right to adopt a method of reporting its income which 
does not correctly reflect its taxable income.” 

Whether the rule of the Waldheim case should be applied to a casual sale of prop- 
erty by an indiv’dual, to be paid for in installments, was considered in Richardson 
v. Conway.29 In that case Federal District Court felt constrained to follow the 
Wisconsin decisions and taxed the entire transaction in the year in which it was 
consummated. However, in Katz v Wisconsin Tax Commission,?! decided by the 
Wisconsin Supreme Court after the Richardson case, the court refused to follow 
the Waldheim case, and did not allow a single assessment in the year of the sale of 
the entire profits arising out of the contract for the sale of the securities. “It does 
not follow from the doctrine of the Waldheim ... (case) that in an isolated 
instance where a taxpayer, not engaged in the business of selling stocks, has en- 
tered into an agreement to sell without security his assets, under the terms of 
which he is paid in installments, may be required to report his income for the 
particular year in which the sale was made on the accrual basis. . . . The value 
of an unsecured contract such as we have under consideration, unrelated to and 
disconnected from customary business cannot be arrived at and properly meas- 
ured without due consideration of the likelihood of defaults in payment of the de- 
ferred installments.” 

The court in the Katz case tried to distinguish it from the Richardson case by 
pointing out that in the former, “the taxpayer . . . has nothing but a promise of 
payment in the future,” whereas in the latter, “there was no doubt about the 
convertibility of the contract into cash.”’22 It is submitted that though the de- 
cision in the Katz case is consistent with justice and sound tax theory, the dis- 
tinction between it and the Richardson case is not warranted, and that if the 
Katz case had been decided before the Richardson case, the federal court in the 
latter would have held otherwise.23 

It is apparent from the foregoing that the Wisconsin policy is settled, in that 
it prohibits reporting income on the installment basis, except in the instance of a 
casual sale. It is true, that accountants generally prefer the federal policy. There 
is substance to their contention that in a period of expanding business, an install- 
ment house may have to deplete its capital to pay its tax. But in such circum- 
stances is the installment dealer in a more difficult position than any other busi- 
ness man having considerable accounts receivable and enjoying an expanding busi- 
ness? It seems that the Wisconsin practice is more consistent with sound account- 
ing theory, administrative efficiency, and works no unnecessary hardships upon 
the taxpayer. Sound practice requires the reporting of income and deductions on 
the same basis. To report income on the installment basis, and expenses on the 





2042 F. (2d) 875 (W. D. Wis. 1930) (diversity of citizenship gave federal jurisdiction). 

1246 N. W. 439 (Wis. 1933). 

22In the Richardson case the contract provided for were of 500 shares of capital stock, 100 
shares of which the sale presently delivered and paid for. The remaining 400 shares were 
placed in escrow to be paid for in blocks of 50 shares each at intervals of six months thereafter. 

23 Compare with section 44 (b) Federal Revenue Act of 1932. ‘‘In the case of (1) a casual 
sale or other casual disposition of personal property (other than property of a kind which 
would properly be included in the inventory of the taxpayer if on hand at the close of the 
taxable year), for a price exceeding $1,000... if... the initial payments do not exceed 
40% of the selling price, the income may, under regulations prescribed by the commissioner with 
the approval of the secretary, be returned on the basis and manner above described in this sec- 
tion (referring the installment method).’’ 331 CCH 411. Wisconsin regulations do not provide 
for a casual sale. 
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accrual or cash basis, violates this principle. On the other hand, to report expenses 
on the deferred basis involves so many accounting difficulties as to be impracticable 
in the majority of instances. 

It is sound accounting practice to accrue profits earned but not yet received. 
This is basic in the accrual method of accounting, under which most businesses 
operate, and under which both income and expenses are allocated to the account- 
ing period. In reporting income on this basis, if an item reported as income later 
actually results in a loss it may be deducted from income returned in subsequent 
years. It is therefore not logical for the installment dealer to contend that when 
he reports on the accrual basis, he is being taxed on that which is not income. 
If the installment dealers’ contention is correct, then, conceivably, firms could re- 
port ali accounts receivable as distinguished from installment accounts, on the in- 
stallment basis. Yet it is doubtful whether an account will urge such an extension. 

However, a situation may arise where the installment dealer will suffer. 
Assume, under the Wisconsin policy, that he has reported his income on the ac- 
crual basis and that in a subsequent year he has sustained losses which are de- 
ductible, but that in the year when such losses are deductible (e.g. 1932) he returns 
a loss rather than a profit. He cannot take advantage of his deductions, which 
he formerly had reported as income, and upon which he had paid a tax. Clearly, 
this is an injustice to the taxpayer. But is the installment dealer under such cir- 
cumstances any worse off than any other taxpayer who has deductible losses 
but no income from which to deduct them? In reality, the federal installment 
policy, by allowing the taxpayer to report his income on the installment basis, 
actually discriminates in favor of the installment dealer, and against other tax- 
payers. 

It seems that the above contentions are consistent with the position taken 
by the Board of Tax Appeals in the Todd case,24 and implied in the Blum case. 
It should be remembered that the Board of Tax Appeal disallowed the installment 
method in the Todd case, and that it is now permitted only because of act of 
Congress. No doubt, both systems over a period of years will treat the taxpayer 
substantially the same, but the Wisconsin system appears to be more consistent 
with sound principles and practice. 

The Wisconsin Income Tax Regulations, do, however, permit the installment 
method of reporting income from the sale of real estate. Article 406.225 of the 
Regulations reads: “Ordinarily, the profit or loss on the sale of capital assets 
should be reported on the income tax for the year in which the transaction is con- 
summated. However, in the case of sales of real estate, if the amounts received in 
the year of sale are not of a substantial nature (usually less than 25 per cent of 
the sale price, or, in the case of mortgages assumed by the purchaser, 25 per cent 
of the net equity) the profit may be reported on a deferred basis. Losses sus- 
tained on sales of real estate cannot under any condition, be deferred beyond the 





% “To report, however, upon a basis which considers only the profit upon the business 
entered into during the year, which is actually reduced to possession in cash, and to exclude al? 
business of prior years reduced to possession in cash, at the same time deducting as expenses 
all accrued obligations, is to destroy all relationship between the true net income and the income 
reported for taxation.’”” “To be sure, the period of collection of accounts (in an installment 
business) is probably longer, losses are perhaps slightly higher; but neither of these factors in 
view of the results in net profits, appears to the board, to warrant special and favorable treat- 
ment of this class of taxpayers at the expense of all other classes of taxpayers reporting income 
on the cash or the accrual basis.’ Todd case, supra note 2. 

25 See 183 CCH 237, setting forth the accounting method prescribed the Tax Commission. 
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year of sale.” Here, the Wisconsin practice is in accord with the Federal practice, 
except that in the latter, the initial payment may be up to 40 percent.26 

It is apparent that the treatment of income arising from the sale of reality on 
the installment plan does not square with sound accounting practice discussed 
above, but it is submitted that the distinction is justifiable on the ground 
that installment payments on realty extend over longer periods of time, and be- 
cause the risk of loss is greater.?7 

Grorce J. Larkin. 


MISTAKE AS TO THE CONTENTS OF A WriTinc THROUGH FarurE To REeap.— 
A familiar situation is that of the person who has signed or accepted a written con- 
tract or other instrument without ascertaining its contents,! and who upon a sub- 
sequent discovery that the terms were not what he thought, seeks to escape re- 
sponsibility thereunder. Of this situation the Wisconsin Supreme Court has said: 
“it is well established that as a general rule a person is not permitted to repudiate 
a written obligation by saying when called upon to respond to it, that he did not 
read it or did not know what it contained.”2 Evidence introduced for the purpose 
of directly varying such an instrument, will be barred by the parol evidence rule, 
and possibly by the Statute of Frauds.? However, relief from the terms of a writ- 
ten agreement may sometimes be obtained on grounds of fraud or mistake. It is 
the purpose of this comment to attempt to ascertain on what conditions such re- 
lief will be granted in Wisconsin. 
Where the parties have signed a written agreement in mutual ignorance that it 
does not express their prior oral agreement, little difficulty is encountered in ob- 
taining a reformation of the writing in order to make it express the actual con- 





26 See 44 (b), Revenue Act of 1932. 331 CCH 411. 

77 Related to the problem of installment sales is the treatment of long term contracts. 
In Wis. Ornamental Iron and Bridge Co. v. Tax Commission, 202 Wis. 255 (1930), the court, 
denied the right of the taxpayer to report the income arising out of its long term contracts only 
at the completion of the contract. Rather, the company was required to report the profits pro- 
rated to the collections of such long term contracts made during the accounting period. ‘Federal 
regulations permit reporting the income from such contracts, either on the completed contract 
method, or on the percentage of completion method, so long as one method is consistently used. 
While it may be conservative to report the income at the completion of the contract, nevertheless, 
good accounting practice sanctions the allocation of income to the period in which it was earned, 
though not realized in cash. It is not altogether logical to say that under a contract requiring 
years to complete, profit was earned only in the last year. Under the Wisconsin method, losses 
later incurred are deductible from the returns of subsequent years. See 3 Kester, ACCOUNTING 
THEORY AND Practice, (1921) 411; Kiern, supra note 12 at 9; 11 (a). 

1 Primary attention will be given to instruments which have been signed by the party 
seeking relief; but the situation of the instrument which has been accepted as embodying the 
contract between the parties, though not signed by the acceptor, is so clearly analogous that 
citations to such cases will be included herein. They will be given special consideration under 
the classifications of Insurance Contracts, and Acceptance. Wherever cited, such cases will be 
identified by the term “(accept).” 

No attempt will be made to include herein mistakes as to legal effect. See Creasey Corp. 
v. Dunning, 182 Wis. 388, 196 N. W. 775 (1924); Ellis v. Gordon, 202 Wis. 134, 231 N. W. 
§35 (1930); Note (1932) 32 Cor. L. Rev. 1018. 

2 Fowler, J., in Lefebvre v. Auto. Mut. Ins. Co., 205 Wis. 115, 119, 236 N. W. 684 
(1931); citing Upton v. Tribilcock, 91 U. S. 45 (1875); Sanger v. Dun, 47 Wis. 615, 3 N. W. 
388 (1879); and other cases. 

*Contracts RESTATEMENT (Am. L. Inst. 1932) §§237, 509. But where the issue is 
fraud or mistake, see 3 WitListon, Contracts (1929) §§1552 et seg. 

*ConTRACTS RESTATEMENT, chapters 15, 17. 
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tract of the parties.5 But most of the cases on the questions herein considered in- 
volve the unilateral type of mistake. Within that type the court has to a certain 
extent recognized a distinction between the following classes of cases: (1) unilateral 
impalpable mistake, i.e., mistake of A not known to or suspected by B;® (2) un- 
ilateral palpable mistake; i.e., mistake of A known to B;7 (3) mistake of A induced 
by B,§ (a) by means of innocent misrepresentations, (b) by means of fraudulent 
misrepresentations, (c) by means of “arts or devices” other than misrepresentation 
as to contents. 

However, in all these situations, whether any relief at all will be granted de- 
pends on several requirements: (1) the mistake must relate to a material matter ;9 
(2) evidence of the fraud or mistake must be “clear and convincing beyond a 
reasonable controversy” ;19 (3) the party seeking relief must have been free from 
inexcusable negligence; (4) he must be able to restore all persons affected to 
status quo.11 The latter two requirements are often considered together as “balanc- 
ing the equities.”!2 While it is not intended to ignore the effect of the other factors 
on the Wisconsin decisions, the question of the negligence of the mistaken party 
has been so much stressed by the court, that the cases will be approached primarily 
from that angle. 





5 Silbar v. Ryder, 63 Wis. 106, 23 N. W. 106 (1885) (lease); Contracts RESTATEMENT 
§504; 1 Pace, Contracts (2d ed. 1920) §270; 3 Wituiston, Contracts §1547. 

®On a strict objective theory of offer and acceptance in contracts, no relief would ever be 
granted for unilateral impalpable mistake. Contracts RESTATEMENT §§70, 71; 3 WILLISTON, 
Contracts, §1579; cf. 1 Pace, Contracts §83. Even in jurisdictions where relief is sometimes 
allowed in this situation, it is apparent that only recission is equitable, for reformation would 
saddle B with a new contract without any consent or fault on his part. Recission was 
granted in Woldenberg v. Riphan, 166 Wis. 433, 166 N. W. 21 (1918); the choice of recission 
or reformation was allowed to B in Miller v. Stanich, 202 Wis. 539, 230 N. W. 47, 233 N. W. 
753 (1930), (1931) 6 Wrs. L. Rev. 246. Relief was denied because of A’s gross negligenadé 
in Coates v. Buck, 93 Wis. 128, 67 N. W. 23 (1896). See 3 Witxiston, Contracts §§1573, 
1579. 

7 Where the mistake is palpable, there is considerable authority in favor of reformation 
against B, enforcing the bargain which he unfairly allowed A to believe they were entering. 
ConTRACTS RESTATEMENT §§71c, 472b, 505; 3 Wittiston, Conrracts§$1548. But if B knew 
orly that A was mistaken, without knowing what A’s actual intention was, there is clearly no 
basis for reformation. Hendricks v. Goodrich, 15 Wis. 679 (1862); Harran v. Foley, 62 Wis. 
584, 22 N. W. 837 (1885); see also, Patterson, Relief for Unilateral Mistake (1928) 28 Cot. L. 
Rev. 859, 900. For cases where B should have known that A was mistaken see Pickard v. 
F. & M. Bank, 171 Wis. 167, 176 N. W. 782 (1920); Castello v. Citizens’ State Bank, 140 Wis. 
275, 122 N. W. 769 (1909) (accept). 

8A mistake induced by B is treated as mutual, and reformation is available to A, unless 
he prefers recission. 3 Wittiston, Contracts §1548. For cases under class (3), see infra notes 
15-20. 

® Buffalo v. O'Malley, 61 Wis. 255, 20 N. W. 913 (1884) (mistake not as to contents); 
1 Pace, Contracts §257; 3 Writtiston, Contracts $1544. But where action has been in- 
duced by fraud, cf. ibid. $1490. 

10 Steffen v. Supreme Assembly, 130 Wis. 485, 110 N. W. 401 (1907); Miller v. Paine Lum- 
ber Co., 202 Wis. 77, 87, 227 N. W. 933 (1930). But the standard is less strict than proof 
“beyond a reasonable doubt.” Bowe v. Gage, 127 Wis. 245, 251, 106 N. W. 1074 (1906). 
See also, Contracts RESTATEMENT §511; 3 Wittiston, Contracts §1597. 

11 Bostwick v. Mut. Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246 (1903) (accept); 
Kruse v. Koelzer, 124 Wis. 536, 102 N. W. 1072 (1905) (accept); Contracts RESTATEMENT 
§§502, 510; 3 Wrxiston, Contracts §1578; Woopwarp, Law or Quasi-Contracts (1913) §25. 

223 Wriiuiston, Contracts $1596; Cohen, Change of Position in Quasi-Contract, (1932) 
45 Harv. L. Rev. 1333, 1356 et seq. 
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“Tf the instrument was signed through the excusable mistake or negligence 
of the party, he is not bound by it, although the burden of proof is on him to 
rebut the presumption of gross negligence. If grossly negligent, manifestly he 
would be bound by it; but the presumption is not a conclusive one.”!3 In con- 
sidering, therefore, what degree of negligence is excusable, the problem is best 
illustrated by a few of the typical fact situations involved. By far the commonest 
excuse offered for a failure to read, is illiteracy. It is settled that illiteracy alone 
is no basis for relief, for an illiterate person owes as great a duty as other persons 
to know the contents of an instrument which he signs; in the exercise of ordinary 
care he should, therefore, require the writing to be read to him before signing it.14 
However, since illiteracy offers unusual opportunities for fraud, the court has found 
that under certain circumstances the reliance of the illiterate person was ex- 
cusable.15 The situation of the person having defective eye-sight is governed by 
the same principles.16 Also, if the signer is suffering so great pain as not to realize 
the nature of his act, he is excused.17 But where the mistaken party is under none 
of these disabilities, the requirements are quite strict. Thus, mere haste!® or inob- 





33 Pinney, J., in Sheanon v. Pac. M. L. Ins. Co., 83 Wis. 507, 53 N. W. 878 (1892) (re- 
lease), quoted with approval and applied in Lefebvre v. Auto. M. Ins. Co., supra note 2. Cf. 
Rosenberry, J., in Woldenberg v. Riphan, supra note 6: ‘In an action for specific performance 
or for cancellation of a contract, negligence of the party seeking to be relieved of the contract 
does not prevent relief; it presents a reason why, in the exercise of a sound discretion under all 
the facts and circumstances, the court may not grant relief; it may be one reason for deny- 
ing relief, it is not a bar to relief.” Cf. also 1 Pace, Contracts §§271, 275; Contracts RE- 
STATEMENT §508a: “Negligence in using or understanding language precludes relief from the 
effect of the natural meaning of the language, when one party is under a mistake as to the 
meaning, but where both parties are under a mistake (and also where one party though not 
under mistake is fraudulent, see §505) negligence does not preclude a remedy. Nevertheless con- 
duct of one party justifying an inference that he does not wish to exercise the power of avoidance 
may preclude avoidance.” 

44 Fuller v. Madison Mut. Ins. Co., 36 Wis. 599 (1875) (accept); Albrecht v. Mil. & Sup. 
Ry., 87 Wis. 105, 58 N. W. 72 (1894) (release). But where the illiterate person has discharged 
his duty by obtaining competent assistance, he is not bound by the mistake of such assistant. 
Miller v. Stanich, supra note 6 (lease); cf. Woldenberg v. Riphan, supra note 6 (sale of land). 

43 Relief has been granted in the following cases: (1) Where the writing was misread w 
the illiterate person by the other party. Nielsen v. Schuckman, 53 Wis. 638, 11 N. W. 44 
(1881) (note in hands of payee). Misread by third party. Bowers v. Thomas, 62 Wis. 480, 
22 N. W. 710 (1885) (negotiable note). But see Contracts RESTATEMENT §477; 3 WILLISTON, 
Contracts §1518. (2) Where the other party makes misrepresentations as to the mature of the 
instrument. Walker v. Ebert, 29 Wis. 194 (1871) (negotiable note as agency contract); Keller 
v. Ruppold, 115 Wis. 636, 92 N. W. 364 (1902) (negotiable note as insurance policy); contra, 
Keller v. Schmidt, 104 Wis. 596, 80 N. W. 935 (1899) (negotiable note), where the signer was 
put on notice that the other parties were swindlers. (3) Where the other party makes mis- 
representations as to the contents of the instrument, accompanied by illiteracy of the signer. 
Warder v. Whitish, 77 Wis. 430, 46 N. W. 540 (1890) (sale); cf. International M. Co. v. 
Priem, 179 Wis. 622, 192 N. W. 68 (1923) (sale). But see Dowagiac Mfg. Co. v. Schroeder, 108 
Wis. 109, 84 N. W. 14 (1900) (sale), where the signer was slightly literate. (4) Where the 
other party took advantage of a trust relation, constructive fraud. Dreger v. Tarrant, 165 Wis. 
414, 162 N. W. 481 (1917) (receipt). 

16 Relief was granted in Griffiths v. Kellogg, 39 Wis. 290 (1876) (misrepresentation as to 
contents of a negotiable note); Woldenberg v. Riphan, supra Note 6 (impalpable mistake as to 
nature of a contract for the sale of land). The result of the former case would be opposite 
today under Wis Star. (1931) §§116.60, 116.62, for the holder was in due course. 

11 Infra note 33. 

48 International Text Co. v. Mabbot, 159 Wis. 423, 150 N. W. 429 (1915) (guaranty). 
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servance!® is no excuse, even though accompanied by some fraud.2° However, 
even a literate and competent person may be excused from his failure to read, 
if the other party has been guilty of conduct reasonably calculated to deter the 
reading of the instrument.?! 

Having thus in mind the general attitude of the Wisconsin Supreme Court, 
a classification has been made of some of the various types of written instrument 
in which these principles have been applied. The classification is presented with 
the suggestion that the distinctions between the types are rea! and substantial, as 
manifested by the actual decisions of the court. 
1. Negotiable Instruments—As among other contracts, fraud or trickery as to the 
nature22 or contents?® of the instrument, unaccompanied by inexcusable negli- 
gence,24 avoids the paper entirely,2° even as against a bona fide purchaser for 
value before maturity.26 But the signer is bound by his signature on an incom- 





19 Ross v. Northrup, King & Co., 156 Wis. 327, 144 N. W. 1124 (1914) (sale). 

2° Standard Mfg. Co. v. Slot, 121 Wis. 14, 98 N. W. 923 (1904) (sale); Knight & Bost- 
wick v. Moore, 203 Wis. 540, 234 N. W. 902 (1931), (1932) 8 Wis L. Rev. 91 (sale). 

21“. the seller must not use any art, or practice any artifice, to conceal defects, or 
make representations, or do any act, to throw the purchaser off his guard, or to divert his eye, 
or to obscure his observation, or to prevent his use of any present means of information.’’ Orton, 
J., in Mamlock v. Fairbanks, 46 Wis. 415, 1 N. W. 167 (1879). The following situations seem 
to fall within this limitation: (1) Trickery, substitution, and sleight-of-hand. Kellogg v. Steiner, 
29 Wis. 626 (1872) (negotiable note); Butler v. Carns, 37 Wis. 61 (1875) (negotiable note). 
But see Muscoda State Bank v. Kolar, 187 Wis. 39, 203 N. W. 915 (1925) (negotiable note). 
(2) Dissuasion from reading. Standard Mfg. Co. v. Stallman, 128 Wis. 375, 107 N. W. 662 
(1906) (sale). (3) “‘Lulled into security.” Lusted v. Chi. & N. W. Ry., 71 Wis. 391, 36 N. 
W 857 (1888) (release); Loyd v. Phillips, 123 Wis. 627, 101 N. W. 1092 (1905) (accept); 
Lotter v. Knospe, 144 Wis. 426, 129 N. W. 614 (1911) (receipt). (4) Misrepresentations as to 
the nature of the instrument. Hall v. Scott, 59 Wis. 236, 18 N. W. 8 (1884) (mortgage as 
lease); Aukland v. Arnold, 131 Wis. 64, 111 N. W. 212 (1907) (note as guaranty). 

But where there has been misrepresentation as to the contents made to a literate person, 
the Wisconsin Supreme Court takes a very unusual attitude. Despite the fraudulent conduct of 
the other party, the negligence of the signer is held to bar relief. Dowagiac Mfg. Co. v. Schroeder, 
supra note 15 (3) (sale); Standard Mfg. Co. v. Slot, supra note 20 (sale). The court even takes 
the attitude that misrepresentation by conduct is no fraud at all. Steffen v. Supreme Assembly 
supra note 10 (release); Knight & Bostwick v. Moore, supra note 20 (sale). But see ConTRAcTs 
RESTATEMENT §471, Illust. 5. The reasons behind this policy are stated to be: (1) that it pro- 
motes the stability of commercial transactions; (2) that the signer’s own negligence, and not the 
other party’s fraud, is the proximate cause of the injury; (3) that since court costs are largely 
borne by the public, careless litigants should not be admitted to the court—the law assists the 
vigilant, not the careless. The Wisconsin attitude is very much in the minority, and is severely 
criticized on moral grounds in (1901) 14 Harv. L. Rev. 541, (1926) 24 Micu. L. Rev. 719, 
(1929) 13 Minn. L. Rev. 380, (1932) 8 Wis. L. Rev. 91. 

22 Walker v. Ebert, supra note 15 (2); Kellogg v. Steiner, supra note 21 (1); Butler v. 
Carns, supra note 21 (i); Keller v. Ruppold, supra note 15 (2); Aukland v. Arnold, supra note 
21 (4). See infra note 26. 

23 Griffiths v. Kellogg, supra note 16; Nielsen v. Schuckman, supra note 15 (1); Bowers v. 
Thomas, supra note 15 (1). See infra note 26. 

24 Relief denied because of negligence in Keller v. Schmidt, supra note 15 (2); New Bank 
v. Kleiner, 112 Wis. 287, 87 N. W. 1090 (1901). 

2%3In Aukland v. Arnold, supra note 21 (4), it was decided that where the signature of 
one of several makers was obtained by fraudulent representations as to the nature of the 
paper, the note became void as to all of them. 

26 Wis. Stat. (1931) §§116.60, 116.62 would probably give different results in many of the 
cases in notes 22 and 23 supra. 
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plete instrument, though subsequently completed contrary to his instructions.°7 

2. Insurance Contracts.28—In this type of case the court has recently expressed 
a very lenient tendency. “Everyday experience underlies the rule that it is not 
necessarily negligence for the applicant for insurance to fail to read the application 
or the policy, and that misstatements inserted in the application by the agent 
without the knowledge of the assured do not become misrepresentations of the 
insured by reason of the fact that he signed the application.29 Ordinarily persons 
making contracts of insurance do not read carefully the application, and a very 
small percent, in all probability, of those securing insurance ever read or under- 
stand the contents of the policy. Because of this fact the law has placed restrictions 
of an unusual nature, considering contracts as they are generally treated, upon the 
parties seeking to avoid the terms of a policy of insurance.”*® In most of these 
cases reformation is given after loss, on the theory of mutual mistake. 

3. Releases—Most of the cases involving this type of contract are those in which 
the plaintiff in a personal injury suit seeks to avoid the effect of a release signed 
by him soon after his injury. Of this situation the court has said: “Compromise 
settlements are favored in the law when fairly made. The signing of an instrument 
raises a strong presumption that its contents are understood, and such presumption 
is not overcome by the mere statement of the signer that he did not understand 
the nature of the instrument which he signed.”3! It is apparent that such evi- 
dence falls short of proof “clear and convincing beyond a reasonable contro- 





27 Wis. Stat. (1931) $116.18. Smyder v. Van Doren, 46 Wis. 602, 1 N. W. 285 (1879); 
Johnston H. Co. v. McLean, 57 Wis. 258, 15 N. W. 177 (1883); cf. Rounsavell, v. Pease, 45 
Wis. 506 (1878) (non-negotiable contract). 

28 The most frequently cited case in this classification is Bostwick v. Mut. Ins. Co., supra 
note 11. That opinion contains an extensive review of the law of the whole subject covered by 
this article, written by Marshall, J. However, since much of it is very general dicta, it has 
been necessary to define and limit it in subsequent cases. Today, the actual decision stands for 
little more than that recission cannot be granted where there has been negligent acceptance of a 
pelicy, accompanied by a change of position of the other party. See Lotter v. Knospe, supra note 
21 (3); Komula v. Gen. Acc. Corp., 165 Wis. 520, 162 N. W. 919 (1917); Journal Co. v. 
Gen. Acc. Corp., 188 Wis. 140, 205 N. W. 800 (1925); Lefebvre v. Auto. M. Ins. Co., supra note 
2. 

29 Insurance Co. v. Wilkinson, 13 Wall. 222 (1871); Chamberlain v. Prudential Ins. Co., 
109 Wis. 4, 85 N. W. 128 (1901). But cf. N. Y. L. Ins. Co. v. Fletcher, 117 U. S. 519 (1885). 

Cases in which no application was signed, but a policy containing undesired terms was 
accepted without reading are as follows: Relief granted in Vankirk v. Citizens’ Ins. Co., 79 
Wis. 627, 48 N. W. 798 (1891); Komula v. Gen. Acc. Corp., supra note 28; Collum v. Nat’l. 
F. Ins. Co., 181 Wis. 425, 195 N. W. 333 (1923); Martin v. Am. Ins. Co., 198 Wis. 214, 223 
N. W. 437 (1929); Barly v. Public F. Ins. Co., 203 Wis. 338, 234 N. W. 361 (1931). Relief 
denied in Wilcox v. Continental Ins. Co., 85 Wis. 193, 55 N. W. 188 (1893). But cf. Alkan v. 
N. H. Ins. Co., 53 Wis. 136, 10 N. W. 91 (1881). 

3 Fairchild, J., in Taluc v. Fall Creek Ins. Co., 203 Wis. 319, 234 N. W. 364 (1931). 
A few other cases taking this liberal attitude are Journal Co. v. Gen. Acc. Corp., supra note 28; 
Modern Grinder M. Co., v. G. & R. F. Ins. Co., 192 Wis. 319, 212 N. W. 523 (1927); Barly v. 
Public F. Ins. Co., supra note 29. In the Journal Co. case it is pointed out that the reasons 
for the distinction in favor of insurance policies are: (1) due to standardization there is little 
choice of terms; (2) common practice is to depend on the agent to get the kind of coverage 
desired; (3) few persons would understand the technical terms of the policy even if they did 
read it. Formerly a much stricter standard existed. Fuller v. Madison Mut. Ins. Co., supra 
nete 14. 

31 Barnes, J., in Rayborn v. Galena Iron Works Co., 159 Wis. 164, 149 N. W. 701 (1914); 
Miller v. Paine Lumber Co., supra note 10. See note 35 infra for cases involving mistakes be- 
tween receipts and releases. 
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ersy.”32 On the other hand, “This court has not been partial to contracts of 
settlement made with employees with unseemly and often indecent haste for trifling 
amounts when their physical and mental condition was such that they were un- 
able to intelligently comprehend what they were doing.”33 

4, Receipts—Since in theory a simple receipt is not a contract, but only a state- 
ment of fact, it may always be explained or contradicted by parol evidence.34 
However, since it is generally held that a receipt which contains contractual as- 
sumptions is governed by the same rules as a contract,35 a receipt “in full” could 
not be varied except by clear and convincing proof of fraud or mistake;36 but by 
the most recent view the rules of contracts are applied only where the nature 
and circumstances of the transaction show that the signer intended to undertake a 
contractual obligation.37 

5. Libels—The same rules of liability for negligent signature apply here as in cases 
of contract.38 

6. “Acceptance.”39—“Where a party accepts a written instrument in consummation 
of an agreement entered into, it is his duty to know its contents unless there be 
fraud or mistake of such a nature that he could not reasonably have informed 
himself when put upon inquiry.”4° This doctrine has been applied to bills of 
lading,*1, carriers’ receipts,#2 certificates of deposit,43 deeds,44 mortgages,*5 and ac- 
counts.46 

THEopoRE C. BoLticeEr. 





32 See cases cited in note 10 supra. 

33 Barnes, J., in Schweikert v. Davis Lumber Co., 147 Wis. 242, 133 N. W. 136 (1911). 
U. P. Ry. v. Harris, 158 U. S. 326 (1894); Lusted v. Chi. & N. W. Ry., supra note 21 (3); 
Sheanon v. Pac. Mut. L. Ins. Co., supra note 13; Mensforth v. Chi. Brass Co., 142 Wis. 546, - 
126 N. W. 41, 512 (1910); Buggs v. Rock Co. Sugar Co., 143 Wis. 462, 128 N. W. 100 (1910). 

%*A familiar application of this is the contradiction of the recital of payment in a deed 
of conveyance. Crowe v. Colbeth, 63 Wis. 643, 24 N. W. 478 (1885). 

%3JIn the following cases the receipt contained a contractual assumption (other than ‘‘in 
full’) unknown to the signer. Relief granted in Schultz v. Chi. & N. W. Ry., 44 Wis. 638 
(1878) (discharge); Lord v. Am. Assoc., 89 Wis. 19, 61 N. W. 293 (1894) (discharge). Lotter 
v. Knospe, supra note 21 (3); Lefebvre v. Auto. M. Ins. Co., supra note 2 (lost policy receipt). 
But the proper degree of proof was lacking in Sanger v. Dun, supra note 2 (limitation of 
liability); Albrecht v. Mil. & Sup. Ry., supra note 14 (release); Jackowski v. Ill. Steel Co., 
103 Wis. 448, 79 N. W. 757 (1879) (release); Bessey v. Minn., etc. Ry., 154 Wis. 334, 141 
N. W. 244 (1913) (release). 

%6 Conant v. Estate of Kimball, 95 Wis. 550, 70 N. W. 74 (1897). But relief was granted 
in Butler v. Regents, 32 Wis. 124 (1873); Smith v. Schulenberg, 34 Wis. 41 (1874); Catlin v. 
Wheeler, 49 Wis. 507, 5 N. W. 935 (1880); Dreger v. Tarrant, 165 Wis. 414, 162 N. W. 481 
(i917). 

37 Wussow v. Badger State Bank, 204 Wis. 467, 234 N. W. 720 (1931). 

%8 Loibl v. Breidenback, 78 Wis. 49, 47 N. W. 15 (1890). 

%®°See note 1 supra; and the section on Insurance Contracts. In the case of insurance 
policies a much more lenient rule is applied than to other instruments. 

* Kerwin, J., in Kruse v. Koelzer, supra note 11. 

41 Schaller v. Chi. & N. W. Ry., 97 Wis. 31, 71 N. W. 1042 (1897). 

“@ Boorman v. Am. Express Co., 21 Wis. 152 (1866); Morrison v. Phillips & Colby Const. 
Co., 44 Wis. 405 (1878). Cf. Falvey v. Northern Trans. Co., 15 Wis. 129 (1862); Strohn v. 
Det. & Milw. Ry., 21 Wis. 554 (1867); the latter case was limited in Bostwick v. Mut. L. Ins. 
Co., supra note 11, at 415, 92 N. W. at 249. 

48 Costello v. Citizens’ State Bank, supra note 7. 

“ Loyd v. Phillips, supra note 21 (3); Kruse v. Koelzer, supra note 11. 

5 Van Beck v. Milbrath, 118 Wis. 42, 94 N. W. 657 (1903). 

“ Ripley v. Sage L. & I. Co., 138 Wis. 304, 119 N. W. 108 (1909); see Wussow v. Badger 
State Bank, supra note 37. 
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CoNsTITUTIONAL Law—Dve Process—RicHt or Accusep TO BENEFIT oF 
CounseL UNDER FourRTEENTH AMENDMENT.—Defendants, negroes, were indicted at 
Scottsboro, Ala., for rape committed upon two white girls. The trial court then 
appointed all the members of the bar for the purpose of arraignment. No one 
particular attorney was appointed as defendants’ counsel until the morning of the 
trial when it was found that after arraignment no attorney had taken it upon 
himself to continue with the case. Defendants were convicted. On appeal, the 
State Supreme Court held that the state constitutional guarantee of benefit of 
counsel had not been violated. Defendants brought certiorari in U. S. Supreme 
Court. Held that “due process” as used in the Fourteenth Amendment included the 
right to benefit of counsel, that benefit of counsel included sufficient opportunity 
for counsel to prepare the case for trial, that counsel in this case did not have such 
opportunity, and, therefore, that the decision of the Alabama Supreme Court must 
be reversed and defendants granted a new trial. Powell v. Alabama, 53 Sup. Ct. 
55, 287 U. S. 45 (1932). 

That benefit of counsel includes sufficient opportunity for counsel to acquaint 
himself with the facts and law of the case is supported by numerous decisions. 
Commonwealth v. O’Keefe, 298 Pa. 169, 148 Atl. 73 (1929), Bachelor v. State, 189 
Ind. 69, 125 N.E. 775 (1920), People ex rel. Burgess v. Risley, 66 How. Pr. 67 (N. 
Y. 1883). That due process includes benefit of counsel, however, is without pre- 
cedent although there are dicta to that effect. See Ex party Riggins, 134 Fed. 404, 
418 (C. C. N. D. Ala. 1904), Cooke v. U. S. 267 U. S. 517, 537, 45 Sup. Ct. 390, 
395 (1925). In other cases, the court in determining that there was due process, 
has stressed the fact that benefit of counsel was accorded. Felts v. Murphy, 201 U. 
S. 123, 129, 26 Sup. Ct. 366, 368 (1906); Kelley v. Oregon, 273 U. S. 589, 591, 47 
Sup. Ct. 504, 505 (1927). The specific guarantee of benefit of counsel in the Sixth 
Amendment gives basis for arguing that “due process,”’ as used in the Fifth Amend- 
ment, does not include benefit of counsel. It is an elementary rule of constitutional 
construction that no word or phrase is to be treated as superfluous. 1t would seem 
that to include benefit of counsel within due process would be to treat the benefit 
of counsel clause in the Sixth Amendment as superfluous. This line of argument 
was followed when holding that a state’s abolition of the grand jury did not vio- 
late the “due process” clause. Hurtado v. California, 110 U. S. 561, 4 Sup. Ct. 111 
(1884). On similar reasoning due process has been held not to include right to 
jury trial, Walker v. Sauvinet, 92 U. S. 90 (1876) ; Maxwell v. Dow, 176 U.S. 581, 
20 Sup. Ct. 448 (1900) ; self incrimination, Twining v. New Jersey, 211 U.S. 78, 
29 Sup. Ct. 14 (1908) ; or arraignment, Garland v. Washington, 232 U.S. 642, 34 
Sup. Ct. 456 (1914). However, this line of reasoning was disregarded in Chicago, 
etc. R. R. Co. v. Chicago, 166 U. S. 226, 17 Sup. Ct. 581 (1897), where due process 
of law was held to prevent States from taking private property for a public use 
without just compensation despite the fact that this is specifically forbidden in 
the Fifth Amendment apart frem the due process clause. Free speech has likewise 
been held to be included within due process although it is specifically guaranteed 
in the First Amendment. Gitlow v. N. Y., 268 U. S. 652, 45 Sup. Ct. 625 (1925); 
Near v. Minnesota, 283 U. S. 697, 51 Sup. Ct 625 (1931). It may be that these 
cases can be explained on the theory that due process in the Fourteenth Amend- 
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ment is not absolutely synonymous with due process in the Fifth Amendment. 
There is some support for such a theory in French v. Barber Asphalt Co., 181 U.S. 
324, 21 Sup. Ct. 625 (1901); Wight v. Davidson, 181 U. S. 371, 21 Sup. Ct. 616 
(1901). In Twining v. N. J., supra, however, the court refused to sanction such 
a theory. 

The historical test of due process, which defines it as the settled usages and 
modes of proceeding existing at the common law in England and America when the 
Constitution was adopted, Murray v. Hoboken Land, etc., Co., 18 How. 272, 276 
(U. S. 1855), has given way to the intrinsic and more modern test which defines 
due process as those fundamental principles of liberty and justice which lie at the 
base of all our civil and political institutions. Hurtado v. California, supra. It may 
well be that the United States Supreme Court felt that a man could be tried with- 
out indictment by grand jury, without any jury at all, or without arraignment 
and still no fundamental principle of justice be violated. Therefore, in those cases 
the Supreme Court may have thought that the rule of constitutional construction 
discussed above could be fairly applied. On the other hand, the court may have felt 
that the taking of property without just compensation, freedom of speech, and 
now benefit of counsel were so fundamental and essential to justice that the or- 
dinary canons of construction might be tossed aside. After all, it is altogether pos- 
sible that the framers of the Fifth Amendment used the term “due process” as 
a sort of catch-all which summed up all the guarantees they had made, and in- 
cluded all the guarantees which might be necessary but which by oversight they 
had not incorporated. This must have been the understanding of the framers 
of the Fourteenth Amendment when they used the term “due process” for it is in- 
conceivable that they, while trying to give the negro the same rights as the 
white man had, should leave out all the specific guarantees in the first eight amend- 
ments. 

It is argued in the principle case that due process includes the right to notice 
and hearing, Simon v. Craft, 182 U.S. 427, 21 Sup. Ct. 836 (1900); Hooker v. 
Los Angeles, 188 U.S. 314, 23 Sup. Ct. 295 (1903) ; McGehee, Due Process of Law, 
(2nd ed. 1916) 76. A hearing in a criminal case, in turn, includes benefit of counsel 
for without it the hearing is valueless. Thus due process in criminal cases must 
include benefit of counsel. This concept that a hearing includes benefit of counsel 
is new, although it is well settled that the hearing required by the due process 
clause must be a reasonable one. 

The significance of the principle case to Wisconsin practise is that the final 
adjudication of whether or not there has been benefit of counsel is removed from 
Madison to Washington. 

Ernest R. FEmLER. 


CONTEMPT—PERJURY—MISSTATEMENT AND CONCEALMENT BY TALESMAN.— 
Petitioner, one of a panel of jurors summoned to attend a criminal case, in order 
to qualify as such, falsely stated that she was free from bias and would base her 
verdict on the evidence and the law; and further, concealed the fact that she had 
worked for the defendant, which admission would have disqualified her as a 
juror. Held, concealment or misstatement by a juror upon a voir dire examination 
1s punishable as a contempt of court, summarily and without a jury. Clark v/ 
United States, 53 Sup. Ct. 465 (1933). For opinions of the lower courts see 61 F 
(2d) 695 and I Fed. Supp. 747. 
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Such conduct constitutes an obstruction of justice and is punishable as a 
direct, public and criminal contempt. United States v. Appel, 211 Fed. 495 (S. D. 
N. Y. 1913). In People of the State of Illinois v. Hadesman, 223 Ill. App. 219 
(1921), a similar result was reached. There it was adjudged that a juror who had 
falsely denied ever being interested in a criminal suit was guilty of criminal con- 
tempt. 

Whether perjury, a substantive crime to be tried by a jury, can at the same 
time be a contempt is one of the problems raised by the principal case. In regard 
to witnesses the fact that perjury is a crime does not prevent it from being pun- 
ishable as a contempt. This was the rule of the common law and is still adhered to 
in England. Brown v. Gillies, 1 Chitty 372 (1819); Stockham v. French, 1 Bing. 
365, 130 Rep. 157 (1823). In America, the majority rule is that perjury may be 
a contempt, although it is punishable as a crime. 13 C. J. 25; Ex parte Hudgins, 
249 U. S. 378, 63 L. ed. 656, 39 Sup. Ct. 337 (1919); In re Steiner, 195 Fed. 299 
(S. D. N. ¥. 1912) (false affadavits) ; United States v. Appel, supra; In re Ulmer, 
208 Fed. 461 (N. D. Ohio 1913); Eagen v. Lynch, 3 N. Y. Civ. P. 236 (1883) 
(where sureties on official bond perjured themselves) ; Jn re Rosenberg, 90 Wis. 581, 
63 N. W. 1065, 64 N. W. 299 (1895); Edwards v. Edwards, 87 N. J. Eq. 546, 100 
Atl. 608 (1917); Seastream v. N. J. Exhibition Company, 72 N. J. Eq. 377, 65 
Atl. 982 (1907); Berkson v. People, 154 Ill. 81, 39 N. E. 1079 (1895); Riley v. 
Wallace, 188 Ky. 471, 222 S. W. 1085 (1920). In two jurisdictions at least, Colorado 
and Kentucky, the majority rule is qualified to the extent that a court can punish 
as a contempt a manifest perjury only where the court knows judicially and be- 
yond a doubt that the testimony is false. Eykelboom v. People, 71 Colo. 318, 206 
P. 388 (1922); Riley v. Wallace, supra. In the Rosenberg case, supra, it was said, 
“Prevarication by a witness....thwarts the court in its efforts and purpose of 
doing justice between the parties.” But the language was modified in a fairly 
recent Wisconsin case, State v. Meese, 200 Wis. 454, 229 N. W. 31 (1930), which 
established the rule that to constitute a contempt, there must not only be perjury, 
but the further element of obstruction to the court in the performance of its 
duty. Thus, the Wisconsin court will punish as a contempt only such perjury as 
results from obvious attempts to conceal the truth or to avoid answering by 
protesting ignorance where knowledge is obvious. 

The minority rule, that perjury cannot be punished as a contempt, is in force 
in the states of Louisiana and Pennsylvania. Lerch’s Contested Election, 21 Pa. 
Dist. 113 (1912); State ex rel. Terence v. Lazarus, 37 La. Ann. 314, 44 La. 198 
(1885). “Perjury is a substantive criminal offence and has always been triable by 
indictment by the grand jury and by a petit jury....Cases which involve charges 
of perjury above all other cases are ones which ought to be referred to a jury.” 


Lerch’s Contested Election, supra. 

Refusal of a witness to testify has been held to be clearly a contempt of 
court. Stuart v. Allen, 45 Wis. 158 (1878). And obvious prevarication has been 
treated as equivalent to refusal. State v. Meese, supra. 

If the reasonable tendency of the acts committed by the jurors is to ob- 
struct honest and fair administration of justice, a contempt has been committed. 
Sinclair v. United States, 279 U.S. 749, 49 Sup. Ct. 471, 73 L. ed. 938, 63 A. L. R. 
1258 (1929). Thus, where after a verdict has been rendered, a juror testifies that 
he was influenced by anything except the law and the evidence, he is guilty of the 
grossest contempt and of ignoring and disregarding the instructions of the court. 
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Overton v. State, 7 Okla. 203, 123 P. 175 (1912). Or where a juror declares that 
he thinks a prisoner is guilty to disqualify himself from jury service. United States 
v. Jonathan, 3 Cranch. 84 (1827). Jurors receiving bribes to influence their de- 
cisions are guilty of contempt. Harrison v. Rowan, 4 Wash. 32 (1820). A juror 
cannot corruptly confer with counsel without leave of the court. In re May, 1 Fed. 
737 (E. D. Mich. 1880). Nor can he leave the courtroom without the consent of 
the judge. Ex parte Hill, 3 Cow. 355 (1824). Joslyn v. People, 67 Col. 297, 184 P. 
375, 7 A. L. R. 339 (1919), laid down the principle that if a grand juror, before 
taking oath that he would not present a person because of malice, entered into an 
agreement to violate this oath, which he subsequently carried out, he can be tried 
for contempt without a jury. 

In all the cases, the test is whether the act in question is an obstruction of 
justice. Perjury is a means whereby this result can be obtained. The court to 
retain its dignity and orderly process must be enabled to punish any such act 
summarily. Especially so when the perjurer is a talesman. The cases cited in sup- 
port of the majority rule involved witnesses. There is a stronger reason for 
making perjury a contempt in the case of the juror. He is a part of the court 
and the officer thereof. Ex parte Savin, 131 U.S. 267, 9 Sup. Ct. 699, 33 L. ed. 150 
(1889). As such, in the interests of expedient justice he must lose his right to a 
trial by jury whenever he perjures himself. 

Epwin Conrap. 


EVIDENCE—HEARSAY—ADMISSIONS BY SILENCE.—On the question of the 
unsafe condition of a tire in a negligence case, it was held that a bystander’s 
statement to the defendant while inflating his tire that the tire was unsafe, as well 
as the defendant’s response that he would take a chance on it, was properly ex- 
luded as hearsay. The court held that the equivocal response of the defendant was 
not an admission because the reply of the defendant could be reasonably con- 
strued as a dissent as well as an affirmation of the stranger’s opinion, and that 
the circumstances were such that one would not be reasonably called upon to 
deny the statement. Pawlowski v. Eskofski, 244 N. W. 611 (Wis. 1932). 

It is a well settled rule that admissions may sometimes be inferred from the 
failure of a party to deny accusatory or inculpatory statements made in his 
presence. Borger v. McCieth, 198 Wis. 315, 224 N. W. 102 (1929) ; Hinton v. Wells, 
45 Wis. 268 (1898) ; Kimball v. Post, 44 Wis. 471 (1878) ; Merclae v. Down, 64 Wis. 
323, 25 N. W. 412 (1885); Richards v. State, 82 Wis. 172, 51 N. W. 642 (1892); 
People v. Koener, 154 N. Y. 355, 48 N. E. 730 (1897). However, not everything 
said to, or in the presence of, a party is competent against him. From the simple 
maxim that “silence gives consent,” a convenient, but incomplete, working rule 
developed that whatever is said in the presence of a party is admissible against 
him. But in this simple and comprehensive form it ignores the inherent qualifica- 
tions which the courts have recognized and stated under various situations. 2 
Wicmore, Eviwence (2nd Ed.) §1071. What these qualifications are, merits 
some consideration. 

Since the underlying theory of the entire doctrine is based upon the view 
that by his silence the party consents to the truth of the statement, that he adopts 
the statement as his own, there can be no admission unless it has been established 
that the party in whose presence the statement was made was in complete pos- 
session of his faculties, so that he could fully comprehend the significance and 
meaning of the statement. Gowen v. Rush, 76 Fed. 394 (1896) (semi-unconscious) ; 
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Parule v. Phil. & R. Ry. Co., 145 Fed. 664 (1906) (foreigner) ; Bloomer v. State, 75 
Ark. 297, 87 S. W. 438 (1905) (intoxicated) ; Tufts v. City of Charleston, 4 Gray 
(Mass.) 537 (1855) (deafness) ; GREENLEAF, EvIpENCE (16th. Ed.) §197. 

The circumstances under which the statement is made must be such that the 
party would reasonably be expected to deny them, or no inference of assent 
can be implied from his silence. If a curt or discurteous denial would be im- 
prudent or obnoxious, no admission can be inferred. The hysterical accusations 
of an injured woman call for no reply, McCord v. Seattle Elec. Co., 46 Wash. 
145, 89 Pac. 491 (1907) ; nor do the wailing accusations of a convicted wife call for 
a denial on the part of her husband, Riley v. State, 107 Miss. 600, 65 So. 882 
(1914). The bitter epithets of a drunken man are better ignored than denied. 
Jones v. State, 2 Ga. App. 433, 58 S. E. 559 (1907). A party is not expected to 
deny statements when he is suffering from a shock, Parulo v. Phil. & R. Ry. Co., 
supra; or exhaustion, Schilling v. Union Ry. Co. of N. Y., 78 N. Y. Supp. 1015, 77 
App. Div. 74 (1902). Apart from some physical infirmity of the speaker or 
party, which circumstance would make it unreasonable to infer an assent, there 
may be some extrinsic factor, such as the place where the statement was made, 
which would adequately explain the silence of the party. One is not, for example, 
expected to interrupt the order and decorum of a church service, Johnson v. 
Trinity Church Society, 11 Allen (Mass.) 123 (1865), or judicial proceedings, 
Comm. v. Kennedy, 12 Metc. (Mass.) 235 (1847), in order to register his contradic- 
tion or disclaimer. 

The party must be perfectly free to deny the accusatory statement, for where 
the party remains silent under the command and orders of a police officer, People 
v. Kessler, 13 Utah 69, 44 Pac. 491 (1896), or even under his own promise to keep 
silent in order to restore domestic harmony, People v. Slattery, 76 Ill. 217 (1875), 
there can be no admission. The same is true where the party is restrained from 
speaking through fear of a hostile crowd, Sprouse v. Comm., 132 Ky. 269, 116 S. W. 
344 (1909), or the fear of a drunken man, Jones v. State, supra. It is quite im- 
material whether the person who made the statement would or would not have 
been a competent witness. People v. McCrea, 32 Cal. 98 (1867); Richards v. State, 
supra. 

Whether the words claimed to be an admission were in fact uttered would 
ordinarily be a question for the jury, and by analogy, whether a party adopted 
or acquiesced in the statements of another would likewise be for the jury. But 
courts pass upon this question as though it were one of competency. J. M. 
Maguire, Adoptive Admissions in Massachusetts (1929) 14 Mass. L. Q. 62. 

Lioyp ALLAN. 


EvipENCE—WITNESSES—ADMISSIBILITY OF TESTIMONY OF THE SURVIVOR OF A 
TRANSACTION WITH A DecEepENT—Decedent, fearing death from hemorrhage, gave 
G. a package of stocks and bonds and a memorandum. He orally instructed G. 
to open the package if he became sick, and to deliver the contents to those listed 
in the memorandum. This G. did, and plaintiff, as administratrix of the estate of 
decedent, sued to recover the property from the defendants, the donees, making 
G. a party defendant. Judgment in circuit court was for the defendants. On ap- 
peal plaintiff claimed G. was disqualified under Wis. Stat. (1931) §325.16 from 
testifying as to his instructions from decedent. Sec. 325.16 reads: 

No party or person in his own behalf or interest, and no person from, 
through or under whom a party derives his interest or title, shall be examined 
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as a witness in respect to any transaction or communication by him personally 
with a deceased or insane person in any civil action or proceeding, in which 
the opposite party derives his title or sustains his liability to the cause of ac- 
tion from, through or under such deceased or insane person,... unless such 
opposite party shall first, in his own behalf, introduce testimony, ...and then 
only in respect to such transaction or communication....And no stockholder, 
officer or trustee of a corporation in its behalf or interest, and stockholder, 
officer or trustee of a corporation from, through or under whom a party de- 
rives his or its interest or title, shall be so examined, except as aforesaid. 


Held: G. was a competent witness. Being only the agent of decedent, he was not 
interested in the suit; nor was he disqualified by being made a party, because he 
was not a necessary party. Lowry v. Lowry, 247 N. W. 323 (Wis. 1933). 

“As a matter of policy, this survival of the now discarded interest qualification 
is deplorable in every respect: for it is based on a fallacious and exploded prin- 
ciple, it leads to as much or more false decision than it prevents, and it encum- 
bers the profession with a profuse mass of barren quibbles over the interpreta- 
tion of mere words” 1 WicMoRE, TREATISE ON THE SYSTEM OF EvIDENCE, (1905) 
§578. While the Wisconsin court has never argued against the policy of the statute, 
it has construed this section most strictly according to its wording, so as to ex- 
clude as few classes of witnesses as possible, because “the statute in respect to 
competency of witnesses was intended to extend and liberalize the rules of com- 
mon law, not to restrict them.” Curtis Brothers & Co. v. Hoxie, 88 Wis. 41, 59 
N. W. 581 (1894). 

The doubtful phrases in this statute are: “No party or person”; “transaction 
or communication by him personally”; “derives his title or sustains his liability”; 
“from, through or under such deceased.” 

Where decedent authorized an agent to collect and release a mortgage, the 
agent was held competent to testify as to fraud by the mortgagor in obtaining the 
release. The agent was not a party, and no party claimed under him. Franklin v. 
Killilea, 126 Wis. 88, 104 N. W. 993 (1905). The main case is distinguishable only 
in that the agent of the decedent there testified adversely to the estate of his 
principal. 

Another group of agency cases are those involving corporations decided before 
1907. In Hanf v. Northwestern Masonic Aid Soc., 76 Wis. 450, 45 N. W. 315 
(1890), an agent of the defendant corporation was allowed to testify to a trans- 
action with decedent, under whom plaintiff claimed. The court said that at com- 
mon law, although the party was excluded, his agent was competent, and it was 
not the intent of sec. 325.16 to exclude witnesses competent at common law. 
In re Will of Bruendl, 102 Wis. 45, 78 N. W. 169 (1899), allowed the vice- 
president of the claimant corporation to testify, since the statute excluded only 
parties, not their agents. This holding was followed in Twohy More Co. v. Estate 
of McDonald, 108 Wis. 21, 83 N. W. 1107 (1900). In 1907, the Legislature 
amended sec. 325.16 by adding the last sentence expressly excluding officers and 
stockholders. But in McGinty v. Brotherhood of Ry. Trainmen, 166 Wis. 83, 164 
N. W. 249 (1917), an officer of one of the subordinate lodges of defendant was 
held competent, because it was not shown he was a stockholder; and he was not 
an “officer” within the intent of the statute because he had no control in managing 
defendant. 
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In a mortgage foreclosure, defendants were allowed to put in evidence two 
letters from decedent because they were not personal transactions with decedent, 
the court saying that “the statute no doubt means a transaction or communica- 
tion face to face.” Daniels v. Foster, 26 Wis. 686 (1870). This was followed in 
Spear v. Evans, 51 Wis. 42, 8 N. W. 20 (1881), and applied in Page v. Danaher, 
43 Wis. 221 (1877), where defendant was allowed to testify as to the condition of 
a note and ink used in signing in the presence of decedent. See also Adams v. Allen, 
44 Wis. 93 (1878). In Murphy v. Quinn, 99 Wis. 466, 75 N. W. 168 (1898), a 
widow was held competent to testify that she had the certificates of deposit sued 
for in her possession two months before her husband’s death, and that she did not 
indorse them. In Engman v. Estate of Immel, 59 Wis. 249, 18 N. W. 182 (1884), 
the subject matter of the testimony was collateral to a transaction with the de- 
cedent. 

Based on analogy to Daniels v. Foster, supra, in Belden v. Scott, 65 Wis. 425, 
27 N. W. 356 (1886), plaintiff was allowed to prove an implied contract with 
decedent: that he had worked on decedent’s books, and his services were worth 
$1,500. This testimony involved no personal transaction. It was followed in 
Pritchard v. Pritchard, 69 Wis. 373, 34 N. W. 506 (1887). Plaintiff was allowed to 
testify that he expected pay for his services in Estate of Kessler, 87 Wis. 660, 59 
N. W. 129 (1894). 

In Casson v. Schoenfeld, 166 Wis. 401, 166 N. W. 23 (1918), members of a 
decedent’s family were allowed to testify as to his conduct in order to show his 
mental derangement. In Seligman v. Hammond, 205 Wis. 199, 236 N. W. 115 
(1931), an auto accident in which the witness drove one car and the decedent 
the other was held not to be a personal transaction within sec. 325.16. In Weis- 
mann v. Weismann, 156 Wis. 26, 145 N. W. 230 (1914), testimony of plaintiff was 
held competent as to what defendant said to her, there being no showing that 
plaintiff’s deceased husband was present. The witness in Laacke v. Runge, 104 
Wis. 59, 80 N. W. 61 (1899), was a third party, not a party to the action, and the 
court held testimony as to payment of debt to decedent was admissible. Parents 
of a seven year old child who sued a physician, since deceased, for malpractice 
have been competent witnesses, because they were not parties to the action, and had 
no interest in it. Nelson v. Ziegler, 196 Wis. 426, 220 N. W. 194 (1928). In Larsen 
v. Johnson, 78 Wis. 300, 47 N. W. 615 (1890), plaintiff claimed under 7’s will, 
and defendant, through a power of appointment exercised by 7’s wife. Defendant 
was held competent to testify to a transaction with 7’s wife, now deceased, be- 
cause she was not an opposite party. 

Wollman v. Ruerie, 104 Wis. 603, 80 N. W. 919 (1899), limits “transaction” 
to one in which the witness participates or influences, and holds that a witness is 
competent where he is merely an onlooker. Followed in Stuart v. Crowley, 195 
Wis. 47, 217 N. W. 719 (1928), and Day v. Morgan, 184 Wis. 595, 200 N. W. 382 
(1924). 

In a will contest proponent who was a beneficiary was held an interested party, 
and so excluded. Goerke v. Goerke, 80 Wis. 516, 50 N. W. 345 (1891). But an 
heir not provided for by will is competent. In re Will of Hoppe, 102 Wis. 54, 78 
N. W. 183 (1899). A subscribing witness to a will is competent, although named 
a beneficiary. Estate of Johnson, 170 Wis. 436, 175 N. W. 917 (1920). The exe- 
cutor, who is the proponent of the will, is also competent. Anderson v. Laugen, 
122 Wis. 57, 99 N. W. 439 (1904). Likewise a trustee appointed by the will is 
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competent, although he may get fees. Estate of Novak, 181 Wis. 16, 193 N. W. 
1000 (1923). 

Under a contract whereby plaintiff was to be willed all of her uncle’s property, 
her parents surrendered her custody to her uncle. Her mother was held compe- 
tent to testify as to the contract, because plaintiff did not claim through her 
mother, but by force of the contract, the consideration for which her father gave. 
Dilger v. Estate of McQuade, 158 Wis. 328, 148 N. W. 1085 (1914). The bene- 
ficiary of life insurance is a competent witness, because the company sustains its 
liability under the contract, not the decedent. Chamberlain v. Prudential Insurance 
Co. of America, 109 Wis. 4, 85 N. W. 128 (1901). The wife of decedent, claimant 
for workman’s compensation, is a competent witness. Her claim is by force of 
the statute, not through or under the decedent. A. Breslauer Co. v. Industrial 
Commission, 167 Wis. 202, 167 N. W. 256 (1918). 

Where the opposite party in his own behalf introduced testimony of the wit- 
ness, the witness was allowed on cross examination to be completely examined as 
to this transaction, so that facts not touched on in direct examination could be 
brought out. Johnson v. Bank of Wis., 163 Wis. 369, 158 N. W. 59 (1916). The 
party’s own testimony taken on adverse examination as to a transaction with de- 
ceased may also be used against him. Habrich v. Industrial Commission, 200 Wis. 
248, 227 N. W. 827 (1929). 

“We have few statutes that the bench and bar have found so difficult to 
understand and apply as sec. 4069 (325.16).” Dilger v. Estate of McQuade, supra. 
The court has decided that “party or person” must be a party to the action, and 
if such, must be a party with a very direct interest in the actual judgment to be 
rendered. A personal transaction is one in which the witness and decedent are 
both actually dealing face to face, and in which the witness participates. Claiming 
or sustaining liability from, through, or under decedent means immediately so 
claiming. Insurance companies do not sustain liability through the decedent. The 
court construes strictly against the opponent who “opens the door.” The cases 
all lean as far as possible towards admitting the testimony objected to, and it 
would seem that the witness must come clearly within the letter of the statutory 
prohibition, or he will be held competent. 

Epwarp J. Harr. 


INSURANCE—ESTOPPEL BY MepicaL CERTIFICATE.—In an action on a life insur- 
ance policy the jury found that the insured had made false statements as to 
certain ailments, which were innocent but material to the risk. Held: that where 
a medical examiner issues a certificate of health or reports the insured a fit 
subject for insurance, an estoppel arises against the company in the absence of 
fraud, under Wis. Stat. (1931) §209.07, and the provisions of Wis. Stat. (1931) 
§209.06 avoiding the policy where an innocent misrepresentation increases the risk 
or contributes to the loss are inapplicable. Frozena v. Metropolitan Life Ins. Co., 
247 N. W. 333 (Wis. 1933). 


In the following cases, fraud being absent, this statute has been held to estop 
the company from denying that the insured was in the condition required by the 
company at the time of issuance of the policy: McGinty v. Brotherhood of Rail- 
way Trainmen, 166 Wis. 83, 164 N. W. 249 (1917); Klieger v. Metropolitan Life 
Ins. Co., 180 Wis. 320, 192 N. W. 1003 (1923); Monahan v. Mutual Life Ins. 
Co. of N. Y., 192 Wis. 102, 212 N. W. 269 (1927). The Iowa court under a similar 
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statute, Iowa Cope (1924) §8770, reached the conclusion that the estoppel extends 
not only to statements of physical conditions, but also to statements as to the 
medical history of the insured and his family, which under McGowan v. Supreme 
Court of Independent Order of Foresters, 104 Wis. 173, 80 N. W. 603 (1899), are 
clearly material to the risk. The estoppel does not apply to matters not relating 
to health, as occupation, birth, etc. Peterson v. Des Moines Life Association, 115 
Iowa 668, 87 N. W. 397 (1901); Ley v. Metropolitan Life Ins. Co., 120 Iowa 203, 
94 N. W. 568 (1903). The majority of courts take the view that the insured is 
under an obligation to disclose changes in health between the date of application 
and the date the policy is issued. VANCE, INSURANCE (2d. ed. 1930) 351-352. Fre- 
quently the application provides expressly that the policy is not to take effect 
unless the insured is in good health at the date of delivery. Iowa has held that 
even in the latter case the statute precludes the company from asserting such 
changes after they have made a delivery of the policy, although the company might 
have refused to deliver the policy on learning of such changes. The statute does not 
preclude the company from making any further examination after the local medical 
examiner’s report, unless it has contracted otherwise. Mickel v. Mutual Life Ins. 
Co. of N. Y., 204 Iowa 1266, 213 N. W. 765 (1927); Reynolds v. Northwesterm 
Mutual Life, 189 Iowa 76, 176 N. W. 207 (1920); Roe v. National Life Ins. Ass’n, 
137 Iowa 696, 115 N.W. 500 (1908). Some question might arise as to the meaning 
of the clause in the statute “unless the same” etc. The Iowa court holds that this 
language applies to the certificate of the medical examiner and not the policy. 
Boos v. Mutual Life Ins. Co. of N. Y¥., 205 Iowa 653, 216 N. W. 50 (1927); 
Peterson v. Des Moines Life, 115 Iowa 668, 87 N. W. 397 (1901). At first sight it 
might appear that sec. 209.07 is of little advantage to the insured, but under the 
holdings, where a medical certificate is issued, the insured is benefited. When the 
insured is acting in good faith, this statute amply protects him against nondisclos- 
ure, or any misstatements, whether representation or warranty, relating to health 
or family history. Where no medical certificate has been issued, sec. 209.06 is in 
full force, and innocent misrepresentations of material facts, which increase the 
risk or contribute to the loss will defeat recovery. 
Francis H. Parson. 

NATURALIZATION—DESIRE TO ABOLISH PRIVATE PROPERTY BY AMENDMENT OF 
ConsTiTuTION AS LACK oF ATTACHMENT TO Its PrinciPLtes.—An alien, who states 
that he is attached to the principles of the Constitution and would seek only its 
change by way of amendment to effect the abolition of private property, is not at- 
tached to the principles of the Constitution so as to entitle him to citizenship. 
“Attached to” implies an act of support of the constitution, which symbolizes a 
free government; the abolition of private property would destroy free govern- 
ment. In re Saralieff, 59 F. (2d) 436 (E. D. Mo. 1932); (1932) 46 Harv. L. Rev. 
325. 

The right of an alien to acquire citizenship is purely statutory, and citizen- 
ship will not be granted unless there has been a strict compliance with the 
statutory requirements. In re Vassal, 47 F. (2d) 598 (C. C. A. 2nd, 1931); 
Maney v. United States, 278 U.S. 17, 73 L. ed. 428, 21 Sup. Ct. 182 (1927); 
United States v. Ginsberg, 243 U. S. 472, 61 L. ed. 853, 37 Sup. Ct. 422, (1917); 
United States v. Ness, 245 U. S. 319, 62 L. ed. 321, 38 Sup. Ct. 118 (1917). An 
applicant for citizenship must, by statute, be attached to the principles of the 
constitution. 34 Star. 598 (1906), 8 U. S. C. §382 (1926), as amended by 45 
Srar. 1513 (1929), 8 U. S. C. Supp. III, §382 (1929). 

















379 





RECENT CASES 


If there is any element of violence attached to the economic belief of the 
applicant, all the federal courts, without exception, have denied him citizenship. 
No person who disbelieves or is opposed to our form of government, who is a 
member of an organization teaching the same, or who advocates an unlawful as- 
saulting of any officer of the United States shall be naturalized. 34 Star. 598 
(1906), 8 U. S. C. §364 (1926). This statute has been specifically applied to all 
anarchists. United States v. Stuppiello, 260 Fed. 483, (W. D. N. Y. 1919); see 
also United States v. Williams, 194 U. S. 279 (1904), anarchism as a ground 
for deportation. In the Stuppiello case it was held that even a philosophical anar- 
chist, who preached no violence at all, is as dangerous as one who teaches actual 
violence. 

Opposed to anarchism is the theory of an organized government under the 
dictatorship of the proletariat, as exemplified by communism and I. W. W.ism. 
However, the rule for admission to citizenship seems to be the same as that ap- 
plied to anarchists. A member of the I. W. W., whose purpose is the complete 
ownership of private property by the proletariat, and whose aim is to bring 
this about by means of violence, is not entitled to citizenship. United States v. 
Swelgin, 254 Fed. 884 (D. Ore. 1918). The constitution recognizes the difference 
between sabor and capital; I. W. W.ism does not. Therefore, an International 
Worker of the World is not attached to the principles of our government. IJ 
re Olson, 4 F. (2d) 417 (W. D. Wash. 1925). The principles of the Third Com- 
munist International and of communism are incompatible with attachment to 
the principles of our constitution. United States v. Tapolcsanyi, 40 F. (2d) 255 
(C. C. A. 3rd, 1930), where applicant recognized only one country, Soviet Russia; 
Murdock v. Clark, 53 F. (2d) 155, (C. C. A. 1st, 1931); Sormunen v. Nagle, 59 
F. (2d) 398 (C. C. A. 9th, 1932); Berkman v. Tillinghast, 58 F. (2d) 621 (C. C. 
A. 1st, 1932). 

Socialism, in contradistinction to anarchism and communism, has received 
practically the same treatment in the hands of the federal courts. The first and 
leading case on the subject of socialism as a ground for denying citizenship to 
aliens, Ex parte Sauer, 81 Fed. 355 (D. C. Texas 1891), laid down the proposi- 
tion that the principles of socialism are directly at war with the principles of 
the United States, and absolutely inconsistent with attachment to the principles 
of the constitution. Here the applicant, a Marxian Socialist, favored the aboli- 
tion of private property, by what means is not evident. Then followed United 
States v. Olsson, 196 Fed. 562 (W. D. Wash. 1912), another leading case. Here 
the court held an alien socialist who insisted that all land and industry should 
become the property of the people and that this was to be done by means of the 
ballot, was not entitled to citizenship. 

Somewhat in conflict with the principal case is United States v. Rovin, 12 F. 
(2d) 942 (E. D. Mich. 1926), entirely overlooked in the Saralieff case. The evi- 
dence revealed that the applicant preached the doing away of property rights 
and that he would achieve this result by a peaceful amendment of the Consti- 
tution. The court held for the applicant, Judge Tuttle arguing that a desire for 
such a change does not indicate an opposition to our government. It seems that 
the results of the two cases are inconsistent. 

In all the cases involving socialistic beliefs there seems to be no distinction 
between those who preach violence and those who do not. But every one of 
the decisions thus far has involved the abolition of most private property. How 
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far the federal courts will go and just where they will draw the line is difficult 
to see. Will the same rules apply to members of the American Socialist Party, 
to Social Democrats of Germany, to members of different labor groups of a 
socialistic nature? These questions have not been adjudicated as yet, but it is 
safe to conjecture that all such members will be denied citizenship if their philos- 
ophy reveals a desire to abolish private property. 

The argument in the principal case, that the right to amend the Constitution 
is a privilege of the citizen and not the alien, does not hold water. Historically, 
the alien in many of the states until 1915 was entitled to the right of suffrage if 
he declared his intention to become a citizen. In re Wehrle, 157 Fed. 938 (E. D. 
Ark. 1907), under the Arkansas constitution; State v. Covell, 103 Kan. 754, 175 
Pac. 989 (1918); Haywood v. Marshall, 53 Neb. 220 (1897); Livesley v. 
Lichfield, 47 Oregon 248, 83 Pac. 142 (1905). Im 1915 nine state constitutions 
allowed declared aliens to vote. United States v. Lengyel, 220 Fed. 720 (W. D. 
Pa. 1915). Although these rights have been eliminated in all the states, 20 C. J. 68, 
up to 1915 there was no discrimination between citizens and aliens to elect the 
state legislatures and the Congress, which together amend the constitution. Logic- 
ally, the aliens should be entitled to desire a change in our government by the 
means which the constitution provides, and still be qualified for citizenship. “The 
history of the great document (United States Constitution) and of the nine- 
teen important changes which already have been made in it, in accordance with 
its terms, should be a sufficient answer to any question as to whether a desire 
for such change indicates an opposition to, or absence of attachment to, the 


principles of our constitution.” United States v. Rovin, supra. 
Epwin Conrap. 


PLEADING—MOTION TO STRIKE ENTIRE PLEADING AS A DEMURER SEARCHING THE 
Recorp—ExceptTions.—Libel based on newspaper articles published by defendant. 
Defendant set up numerous separate defenses in bar and various matters in justi- 
fication and mitigation. Plaintiff moved to strike out some of the allegations of 
the answer and also to have other portions made more definite and certain. Sev- 
eral of the motions were to strike out certain allegations, which were pleaded as 
constituting in their entirety a separate defense in bar, on the ground that those 
allegations considered as a unit did not constitute defenses in bar, as was stated 
in the answer. Held: motions which challenge the sufficiency of certain sets of 
facts which were pleaded as constituting entire and separate defenses were in legal 
effect demurrers to those defenses, and as such reached back so as to test the 
sufficiency of the causes of action alleged in the complaint to which these facts 
were pleaded as defenses in bar. Williams v. Journal Co., 247 N. W. 435 (Wis. 
1933). 

The purpose of a demurrer is to challenge the legal sufficiency of the plead- 
ing to which it is directed. It reaches back and calls into question the sufficiency of 
all prior pleadings, including those of the demurrant himself. Town of Stinnett v. 
Noggle, 148 Wis. 603, 135 N. W. 167 (1912); Town of Whitewater v. Town of' 
Richmond, 204 Wis. 388, 235 N. W. 773 (1931); Nickoll v. Racine Cloak and Suit 
Co., 194 Wis. 298, 216 N. W. 502 (1927). Bryants’ Wis. PLEAD. AND Practice, (2d 
ed. 1931) 343, and cases cited; CLarK, Cope PLeapine (1928) 363. The practice is 
the same as that at common law. SHrpman, Common-Law PLteapinc (Ballantine 
ed. 1923) 284-287. 
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Theoretically, there is a sharp distinction between the motion to strike out 
improper matter from a pleading and a demurrer for insufficiency. While the 
demurrer is said to apply only to an entire cause or defense, the motion is only 
intended to reach insufficient allegations which do not amount to a separate cause 
or defense. THRrockMorton, Cas, Cope Pieapinc (1919), 511, CrarK, Cope 
PLEADING (1928) 379. In many cases, however, it is extremely difficult to determine 
whether the pleader should use the motion or demurrer. If he pleads by demurrer 
and it is not clear from the pleading whether or not it is intended as an entire de- 
fense, he automatically lays himself open to having the demurrer search the 
record and to the possibility of having his own preceding pleading found de- 
fective. If he makes a motion, the court may still decide that it was in fact a 
demurrer, thus reaching the same result. 


The rule that a motion to strike out in its entirety a separate defense is, in its 
legal effect, a demurrer was affirmed in Wisconsin Face & Fire Brick Co. v. South- 
ern Surety Co., 188 Wis. 383, 387, 206 N. W. 204 (1925), and in Gilbert v. Hoard, 
201 Wis. 572, 230 N. W. 720 (1930). The instant case appears to lay down the 
test to be applied by the pleader in determining whether a motion to strike will be 
treated as a demurrer, viz., it will be so treated whenever the other party contends 
that his facts are pleaded as constituting an entire and separate defense. 


But a party may not be able to tell just what his opponent contends. Ac- 
cording to Gilbert v. Hoard, supra, his remedy is to make a motion to compel 
his opponent to state the matter as a separate defense. If the response is the con- 
tention that it is not offered as a separate defense, then the pleader can move 
to strike it, without exposing his own pleading or giving rise to an appealable 
order. See Wis. Stat. (1931) §274.33. If his opponent responds by stating that 
it was intended as an entire and separate defense, and the pleader does not wish 
to lay his own pleadings open to a search for insufficiency, he can refrain from 
attacking the answer as insufficient. He will then know definitely whether or not 
his motion to strike will have the effect of a demurrer. 


The rule that a demurrer will search the record was, under the common law, 
subject to several exceptions which logically should also apply to a motion treated 
as a demurrer. It would not, for instance, go back of a plea in abatement. This 
plea, because dilatory, was viewed with disfavor. The code states adopted the 
same view, and held that a demurrer had to stop at a plea in abatement. But in 
Stephens v. Wheeler, 193 Wis. 164, 213 N. W. 464 (1927), the court disregarded this 
principle entirely and permitted a demurrer to go back to the complaint in spite 
of the fact that defendant had answered by a plea in abatement. However, as the 
attention of the court was not called to this, it is questionable whether the gen- 
erally accepted common law rule has been overruled, and whether the court in- 
tended its ruling to have that effect. 


Another exception to the rule that a demurrer searches the record is the 
counterclaim. The general rule is that a demurrer to a counterclaim in an answer 
will not be carried back to the complaint, because the counterclaim is in effect a 
new complaint. CLARK, Cope PLEADING (1928) 364. But in Lawe v. Hyde, 39 Wis. 
345 (1876), the Wisconsin court reached the opposite result. The defendant set 
up legal title in his counterclaim. A judgment for defendant on his answer would 
have been equivalent to the affirmative judgment asked for in the counterclaim. 
But the court held that plaintiff’s demurrer went back to his own complaint. The 
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only explanation given by the court is that a demurrer to a counterclaim is a de- 
murrer to an answer and therefore reaches back and searches the record. 

This holding was apparently overruled in John v. Maryland Casualty Co., 
207 Wis. 589, 242 N. W. 210 (1932). Here the court held that if a counterclaim 
sets up a cause of action on which defendant might have judgment, even though 
plaintiff’s cause of action might be defeated, the demurrer will not search the 
record. However, if the matter pleaded in the counterclaim is merely defensive, 
a demurrer thereto reaches the sufficiency of the complaint. 

The Code provides: “But each counterclaim shall be pleaded as such and be 
so denominated, and the answer shall contain a demand of the judgment to which 
the defendant supposes himself to be entitled by reasons of the counterclaims 
therein.” Wis. Stat. (1931) §263.14. 

In view of the fact that a counterclaim must contain an affirmative demand 
for judgment, the language of the court as to “defensive matter” may seem vague. 
It must be remembered, however, that secs. 331.07 and 331.13 provide that 
judgments claimed as set-offs should be pleaded as counterclaims. Also, counter- 
claim includes recoupment as it is defined in practically all codes. Consequently 
it is necessary to examine the nature of the counterclaim before deciding whether 
or not a demurrer to it searches the record. The ruling in John v. Maryland 
Casualiy Co., supra, therefore seems to overrule Lawe v. Hyde, supra, but also 
seems to modify the commonly accepted rule that a demurrer cannot go back of 
a counterclaim. Wisconsin apparently now accepts the common law doctrine, but 
subject to the modification made necessary or advisable because of statutory pro- 
visions. 

Max Kossoris. 


PRACTICE—SUCCESSIVE REHEARING—NEW TrIAL.—The jury found that de- 
fendant had been negligent, that plaintiff had not been guilty of contributory neg- 
ligence, and gave its verdict for plaintiff. Defendant moved for judgment not- 
withstanding the verdict, and in the alternative for a new trial. The trial judge 
set aside the verdict and gave judgment for defendant, holding that plaintiff was 
guilty of contributory negligence as a matter of law. The motion in the alternative 
for a new trial was not ruled upon. Plaintiff appealed, but the Supreme Court 
affirmed the judgment without opinion. Tomberlin v. Chicago, St. Paul, Minne- 
apolis and Omaha Railway Co., 238 N. W. 287 (Wis. 1931). Upon plaintiff’s mo- 
tion for a rehearing, the Supreme Court reversed itself, set aside the judgment of 
the trial court, and handed down a mandate to the trial court to give judgment 
for plaintiff. The motion for a rehearing was denied. 243 N. W. 208 (Wis. 1932). 
On Feb. 27, 1932, defendant moved for a further rehearing on this disposition of 
the case by the Supreme Court. This the court denied, both on the grounds of 
policy and lack of jurisdiction. 242 N. W. 677. On retrial, defendant renewed its 
motion for a new trial. This motion was denied, the trial court holding that it 
was bound by the mandate of the Supreme Court to enter judgment for plain- 
tiff and therefore could not rule on the merits of the motion. Defendant’s appeal 
from this judgment was dismissed by the Supreme Court, which ruled that the 
only thing the trial court could do was to enter judgment in accordance with the 
mandate. Tomberlin v. Chicago, St. Paul, Minneapolis and Omaha Railway Co., 
246 N. W. 571 (Wis. 1933). 

(1) In holding that when the Supreme Court hands down a mandate to the 
trial court, the latter must enter judgment in accordance with the mandate, the 
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Supreme Court on principle seems to be on valid ground. The doctrine has been 
announced in earlier cases, and the court merely followed an established rule. 
Patten Paper Co. (Ltd) v. Green Bay and Mississippi Canal Co., 93 Wis. 283, 
66 N. W. 601, 67 N. W. 432 (1896). Other cases to the same effect are Miner v. 
Medbury, 7 Wis. 90 (1858) ; Reed v. Jones, 8 Wis. 216 (1857) Kluender v. Fenske, 
59 Wis. 35 (1883); Mowry v. First National Bank, 66 Wis. 539 (1886); Jones v. 
Jones, 71 Wis. 513 (1888) ; Whitney v. Traynor, 76 Wis. 628 (1890); Monahan v. 
Fairbanks-Morse Mfg. Co., 150 Wis. 512, 137 N. W. 748 (1912) ; Smith v. De Wolf, 
158 Wis. 662, 149 N. W. 492 (1914). In Falk v. Wisconsin Tax Commission, 204 
Wis. 518, 235 N. W. 925 (1931), the court goes as far as to hold that where the 
judgment of the circuit court does not conform to the mandate of the Supreme 
Court, the remedy is mandamus. 

(2) In denying defendant’s motion for a second rehearing, the Supreme Court 
based its reason on two grounds: (a) that it had lost jurisdiction because of 
Wis. Stat. (1931), §274.35 (2) and (b) on the ground of policy. 

Sec. 274.35 (2), supra, provides that on appeal “The clerk of the Supreme 
Court shall remit to such court the papers transmitted to the Supreme Court on 
the appeal or writ of error, together with the judgment of the decision of the 
Supreme Court thereon, within sixty days after the same shall have been made, 
unless the Supreme Court, on application of either of the parties, shall direct them 
to be retained for the purpose of enabling such party to move for a rehearing. 
In case such motion for rehearing is denied, the papers shall be transmitted within 
twenty days after such denial.” 

The court held that this provision (except in Fallas v. Pierce, 30 Wis. 443 
(1872), which was later specifically overruled) has been consistently construed to 
mean that the Supreme Court was deprived of jurisdiction after the expiration of 
sixty days from the judgment or decision in the case. Pringle v. Dunn, 39 Wis. 435 
(1876) ; Hocks v. Sprangers, 113 Wis. 123, 87 N. W. 1101, 89 N. W. 113, (1902); 
Murphy v. State, 131 Wis. 420, 111 N. W. 511 (1907); Ott v. Boring, 131 Wis. 
472, 110 N. W. 824, 111 N. W. 833 (1907); Basset v. Chicago and Northwestern 
Railway Co., 168 Wis. 617, 171 N. W. 479, 752 (1919) (the court denied a motion 
for rehearing made three days after the sixty day period had expired, even though 
convinced that the original decision was wrong). 

Inasmuch as defendant made its motion within eighteen days after the first 
decision adverse to it, the only interpretation which can be placed on the court’s 
denial of this motion is that “decision” in the statute means the first decision of the 
Supreme Court. Accordingly, the jurisdiction of the court expired sixty days after 
Oct. 13, 1931. But at this time the only decision made by the court had affirmed 
the judgment for defendant. The reversal was not handed down until Feb. 9, 
1932—almost two months after the sixty day deadline had expired. Certainly, 
there was no reason why defendant should have asked for a rehearing within 
the sixty day period following Oct. 13; the decisions so far were in his favor. 
But on Feb. 9, 1932, the Supreme Court reversed itself. By this time, according 
to the court’s interpretation of the statute, the defendant’s right to ask for a re- 
hearing was barred. 

It is submitted that such an interpretation of the statute seems unfortunately 
narrow, and that an interpretation which would set the sixty day period running 
from the time of the reversal, i.e., from the time of the first adverse decision to 
defendant, would have been fairer to the contesting parties. 
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The court was on safer ground when it refused the second rehearing on the 
grounds of policy. In effect, the court holds that the extent to which successive 
motions for rehearing may be tolerated rests very much in the discretion of the 
court itself, that “‘there must be an end of the controversy somewhere, sometime 
and we think there is no consideration which justifies the entertainment of more 
than one motion for a rehearing.” This was the rule expressed in Weinhagen v. 
Hayes, 174 Wis. 233, 256, 178 N. W. 780, 183 N. W. 162, 187 N. W. 756, (1921) 
and Miller v. Paine Lumber Co., 202 Wis. 77, 227 N. W. 933, 230 N. W. 702 (1930). 

(3)Blending into the discussion under point (2) is the reversal by the court 
on plaintiff’s motion for a rehearing and, at the same time, the denial of the 
motion. Ordinarily, the party for whom judgment has been given does not 
answer to the other party’s motion for a rehearing by pleading to the merits of the 
case. If he answers at all, it is to contest the right to the rehearing. If granted, 
then the arguments of the opposing party can be met. But when the rehearing 
is denied and, nevertheless, the court reverses itself and later denies to the losing 
party the right to a further rehearing on the new decision, there seems nothing else 
to do than to submit to the court in the answer to the opposing party’s motion 
for a rehearing, further arguments going to the merits of the case. If possible, the 
probable approaches of the court must be anticipated. This result might be 
averted if the interpretation placed upon §274.35 (2) is changed as already 
suggested. 

(4) Plaintiff's motion for a new trial was never decided. Wis. Stat. (1931) 
§270.49 provides that a motion for a new trial made on the minutes of the court 
must be made and heard within sixty days after the verdict is rendered. The court 
may, however, extend the period for “cause”. Borowicz v. Hamann, 189 Wis. 212, 
207 N. W. 426 (1926) ; Afc Coy v. Terhorst, 188 Wis. 512, 205 N. W. 420, (1926) ; 
John v. Pierce, 176 Wis. 220, 186 N. W. 600 (1922); Bankers Finance Corporation 
v. Christensen, 181 Wis. 398, 195 N. W. 319 (1923) ; Prokoponitz v. Carl Manthey 
Sons Co., 181 Wis. 401, 195 N. W. 402 (1923) ; 4 BorsEL AND HENDERSON, BRYANT 
WISCONSIN PLEADING AND Practice (2nd Ed.), $§634, 654, and 656 and cases cited. 
But if the court does not rule on the motion within the sixty day period, it is 
deemed to have denied it. Bankers Finance Corporation v. Christenson, 181 Wis. 
398, 195 N. W. 319 (1923); Miller v. Paine Lumber Co., 202 Wis. 77, 227 N. W. 
933, 230 N. W. 702 (1930) (on rehearing). Even when the court takes the motion 
under advisement, and fails to render a decision within the sixty days period, 
“such constructive denial will be treated on appeal as an exercise of discretion and 
not as a refusal to exercise it.” Koch v. Wisconsin Pea Canners Co., 146 Wis. 267, 
131 N. W. 404 (1911). 

But in the Tomberlin case, the trial judge expressly indicated that he “had not 
and does not now pass upon the merits of the motions for a new trial.” In other 
words, he never ruled or it, and his expressed statement rebuts the presumption 
that he exercised a sort of pocket veto. Nevertheless he refused to entertain the 
motion after the mandate of the Supreme Court had been handed down. A case 
somewhat in point is Wilson v. Chippewa Valley Electric Railroad Co., 120 Wis. 
636, 98 N. W. 536 (1904) and the same case 135 Wis. 18, 114 N. W. 462 (1908). 

In the instant case, the Supreme Court does not indulge in any discussion 
concerning the lower court’s refusal to grant a new trial. “From an early day it 
has been held that where a judgment is entered in the trial court in accordance 
with the mandate of this court, an appeal from that judgment will be dismissed.” 
246 N. W. 572 (1933). Patten Paper Co. (Ltd) v. Green Bay and Mississippi Canal 
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Co., 93 Wis. 283, 67 N. W. 432 (1896) and cases cited; Falk v. Wisconsin Tax Com- 
mission, 204 Wis. 518, 235 N. W. 925 (1931). It therefore follows that in the 
future it will be to the advantage of a party, one of whose alternative motions 
is granted, to insist that the court also rule on the other alternative motion, which 
of course would have to be denied. In that case, should the Supreme Court re- 
verse the judgment and deny a subsequent motion for a rehearing, it may be 
possible to cite the denial of the motion for a new trial as error and in that way 


obtain a new trial. 
Max Kossoris. 


StaTEsS—IMMuNITY TO Surr—LiaBrLity oF State AcENcy.—Plantiff brought 
an action against the Board of Regents of Normal Schools for unpaid salary as in- 
structor in household arts and cafeteria manager in the Milwaukee State Teachers 
College. Defendant demurred on the ground that the suit was in substance against 
the State of Wisconsin, and the State has not waived its immunity from suit by 
the creation of the Board of Regents as a body corporate. Held: Demurrer sus- 
tained. Swdlivan v. The Board of Regents of Normal Schools, 244 N. W. 563 
(Wis. 1932). 

The Board of Regents of Normal Schools is invested by Wis. Srar. (1931) 
§37.01 and §37.02, which constitute the Board a body corporate, with “all the 
powers necessary or convenient to accomplish the objects and perform the duties 
prescribed by law.” 

It is a well settled rule that an action may not be maintained against a state 
without its consent. Jn re Ayers, 123 U. S. 443, 8 Sup. Ct. 164, 31 L. ed. 216 
(1887) ; 25 R. C. L. 412 et seg. It is urged that this is not an action against the 
State, and that the State’s immunity does not extend to a board which it has 
constituted a body corporate. But the creation of a state agency into a corpora- 
tion does not determine whether or not a suit against it is a suit against the state 
42 A. L. R. 1486. The court looks behind the record to see who the real party is 
against whom relief is sought; it seeks to determine whether the corporation is a 
state agency acting without pecuniary profit, or a private corporation acting in 
private interests. Poindexter v. Greenhow, 114 U.S. 270, 5 Sup. Ct. 903, 29 L. ed. 
185 (1884); Borchard, Government Liability in Tort (1924) 34 Yate L. J. 1. 
Where suit is brought against an officer or agency as representing the state in ac- 
tion and liability, and the state, while not a party to the record, is the real party 
against which relief is sought, so that a judgment for the plaintiff could operate 
to control the action of the state or subject it to liability, such suit is in effect 
against the state, and may not be maintained without its consent. Mullen v. 
Regents of Education, 42 S. D. 171, 173 N. W. 645 (1919); State ex rel. Gordon v 
State Board of Control, 85 W. Va. 139, 102 S. E. 688 (1920); 59 C. J. 307. 

The defendant in the principal case is engaged solely in conducting an educa- 
tional enterprise; its funds are supplied by the state, and are disbursed only by 
the State Treasurer, on warrant of the Secretary of State. Wus. Stat. (1931) 
§37.07. In holding that the Board of Regents performs a purely governmental 
function, that a judgment against the Board would impose a liability on the State, 
and consequently that this action is in effect against the State, Wisconsin is in 
accord with the majority view. Although there is some authority contra, the 
usual holding is that boards controlling state institutions and enterprises were 
created to perform governmental functions, and are agencies of the state. Suits 
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against such boards for money judgments are held to be actions against the state. 
Alabama Girls’ Industrial School v. Reynolds, 143 Ala. 579, 42 So. 114 (1904) ; 
Hampton v. State Board of Education, 90 Fla. 88, 105 So. 645 (1919); Oklahoma 
A. and M. College v. Willis, 6 Okla. 593, 52 Pac. 921, 40 L. R. A. 677 (1898); 
Dunn v. University of Oregon, 9 Ore. 357 (1881) ; Miller Supply Co. v. State Board 
of Control, 72 W. Va. 524, 78 S. E. 672 (1913) ; Note (1925) 8 Munn. L. Rev. 427. 
But cf. Ward v. Kansas State Agricultural College, 138 Fed. 372 (C. C. A. 8th, 
1905) ; University of Illinois v. Brunner, 175 Mli. 307, 51 N. E. 687 (1898) ; Gran- 
ville County Board of Education v. State Board of Education, 106 N. C. 81, 10 S. 
E. 1002 (1890), in each of which the agency was expressly authorized by statute to 
sue and be sued. 


The question of whether or not the state is the real party in interest would 
have been involved had the plaintiff sought to obtain a writ of mandamus com- 
pelling the Board of Regents to authorize the payment of the claim. A suit against 
a state officer or agency to compel the performance of a clear and definite min- 
isterial duty, where there is not a substantial controversy of fact, is not an action 
against the state, and may be maintained without the state’s consent. People ex 
rel. Desiderio v. Conolly, 238 N. Y. 326, 144 N. E. 629 (1924); Draper v. And- 
derson, 102 W. Va. 633, 135 S. E. 837 (1926); Mrcuem, Pusric Orricers (1890) 
§968; 59 C. J. 312. If the duties in question are of a discretionary nature, re- 
quiring the exercise of political or governmental power, so that to compel the 
officer to act in a particular manner is to compel the state, the suit is in effect 
against the state, and mandamus will not lie. State v. Field, 27 N. M. 384, 201 
Pac. 1059 (1921); State ex rel. McDonald v. Nemachek, 199 Wis. 13, 225 N. W. 
170 (1929). But this writ lies only to enforce the performance of official duty; it 
is not considered appropriate to compel the performance of contract obligations. 
The duty of state officers and agencies to carry out the obligations of the state 
extends only to the state, and not to third persons. Since the officer is the agent 
and the state the principal, an attempt by means of mandamus to compel the 
agent to perform the covenants of a contract to which the state is the real party 
is in fact an attempt to compel the state to act, and will not be granted. Murray 
v. Wilson Distilling Co., 213 U. S. 151, 53 L. ed. 742 (1909); Port Huron Board 
of Education v. City Treasurer, 57 Mich. 46 (1885); note (1929) 13 Mrn. L. 
Rev. 135. 

Had the complaint in the principal case alleged negligence or misfeasance on 
the part of an officer of the Board of Regents or the Board itself, the state would 
not be liable, or at least not subject to suit, for resulting injury. The doctrine of 
respondeat superior is not applied to the state and its agents. When an officer 
of the state commits a tort, the act loses its official character, and is held not to 
be an act of the state. Mecuem, Pustic Orricers (1890) §848; 25 R. C. L. 407. 
The immunity from suit of the state does not extend to its officers and agents; 
when the state is not the real party in interest, an action against a state agent may 
be maintatined. Hopkins v. Clemson Agricultural College, 221 U.S. 636, 31 Sup. 
Ct. 654, 55 L. ed. 890 (1911); Morrison v. McLaren, 160 Wis. 621, 152 N. W. 
475 (1915). An action against an officer for invasion of private rights, though 
done under color of office, is against him personally. Scully v. Bird, 209 U. S. 481, 
$2 L. ed. 899 (1908). Suit to recover property wrongfully taken or withheld by an 
officer is against him as wrongful possessor, and hence is maintainable. United 
States v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. ed. 171 (1882). But if the prop- 
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erty loses its identity, as when taxes are collected unlawfully and paid into the 
treasury, the theory of the action changes from a suit to recover property to one 
for the performance of an implied obligation on the part of the state to pay, and 
may not be maintained against the agent, or against the state without the state’s 
consent. Smith v. Reeves, 178 U.S. 436, 44 L. ed. 1140 (1900). 


The Legislature has provided a method by which claims against the state may 
be prosecuted. Wis. Star. (1931) $285.01. However desirable it may be to extend 
the responsibility of the state to the individual, that end may be achieved more 
properly through legislation than by artificially restricting the conception of what 
constitutes a suit against the state. Note (1931) 44 Harv. L. Rev. 474. 

DaniEL Hopkinson. 


TAXATION—SUCCESSION TAX—TRANSFERS IN TRUST WITH RESERVATION OF 
Powers IN SETTLOR.—The Federal estate tax, 44 Stat. 71 (1926, 26 U.S. C. A. 
§1094 (d) Rev. Act 1926 §302 (d), 332 CCH [2041 (d) lies in a situation where 
the donor reserved the power to alter or modify the trust agreement at any time, 
except that no alteration may be made in favor of himself or his estate, it being 
analogous in nature to a general power of appointment by will, or “a substitute 
for testamentary disposition.” Porter v. Commissioner of Internal Revenue, 53 Sup. 
Ct. 451 (1933). This is contrary to circuit court holdings in Brady v. Ham, 45 F. 
(2d) 454 (C. C. A. Ist, 1931), and Cover v. Burnet, 53 F. (2d) 915 (App. D. C. 
1931). 

The estate tax is a transfer tax. It taxes, not the property or the right to 
receive property, but rather such rights as accrue or ripen by virtue of the trans- 
fer of the property at the death of the decedent. Knowlton v. Moore, 178 U. S. 
41, 20 Sup. Ct. 747 (1900); Tyler v. U. S., 281 U. S. 497, 50 Sup. Ct. 356 (1930) ; 
Y.M.C.A. v. Davis, 264 U. S. 47, 44 Sup. Ct. 291 (1923); Nichols v. Coolidge, 
274 U. S. 531, 47 Sup. Ct. 710 (1927). Thus, inter vivos gifts, reserving a life estate, 
with remainder over at donor’s death, have been held to be completed transfers, 
during the life of the donor, and not subject to an estate tax. Reinecke v. North- 
ern Trust Co., 278 U. S. 339, 47 Supt. Ct. 123 (1929); May v. Heiner, 281 U. S. 
238, 50 Sup. Ct. 286 (1930). Similarily, the tax has been held not to apply where 
a transfer was made by way of irrevocable trust, the donor reserving a life in- 
terest for himself. May v. Heiner, supra; Burnet v. Northern Trust Co., 283 U. S. 
782; 51 Sup. Ct. 342 (1931); McCormick v. Burnet, 283 U. S. 784, 51 Sup. Ct. 
343 (1931) ; Coolidge v. Long, 282 U.S. 582, 51 Sup. Ct. 306 (1931) ; See, however, 
note (1933) 8 Wis. L. REv. 189. 


The estate tax does not apply to an inter vivos transfer made by way of irre- 
vocable trust. Nichols v. Coolidge, supra; Coolidge v. Long, supra. Where ‘the 
donor reserves the right to revoke the trust, the property really vests only at the 
death of the donor and is subject to a tax at that time. Bullen v. Wisconsin, 240 
U. S. 265, 36 Sup. Ct. 473 (1916). Similarly, where the settlor reserves to himself 
the power to alter or modify the trust. Art. 19 of Reg. 70 (1929); 332 CCH 
12046; Chase National Bank v. United States, 278 U. S. 327, 49 Sup. Ct. 126 
(1929) ; Reinecke v. Trust Co., supra. New York Courts to the contrary: In re 
Wing, 190 N. Y. S. 908 (1921) ; In re Bowers, 321 N. Y. 613, 132 N. E. 910 (1921) ; 
332 CCH [2046.105. Where to revoke, alter, or modify, requires the consent of the 
adverse party, as the beneficiary or trustee, the courts treat it as an irrevocable 
trust, and the transfer is not taxed. White v. Erskine, 47 F. (2d) 1014, (C. C. A. 
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Ist, 1931) ; 332 CCH {[2046.14, et seg. Control, reserved merely to preserve and 
supervise the trust res, does not subject the estate to a transfer tax at donor’s 
death. Reinecke v. Northern Trust Co., supra. 

The principal case, Porter v. Commissioner, supra, follows logically the above 
cases in holding that though the trust was irrevocable, and though the power 
to alter or modify the trust expressly excluded a change in favor of decendent, 
nevertheless, the estate did not finally vest until donor’s death, for the decedent 
might have changed the trust agreement at any time prior to his death. 

To determine whether the decedent had a taxable interest in the estate at the 
time of his death, the test used “is whether the donor or decedent, has reserved to 
himself control over the economic benefits or enjoyment of the trust property. If 
the economic benefits passed under the trust deed from the decedent’s control 
beyond recall, there can be no transfer tax.” Brady v. Ham, supra; Chase Na- 
tional Bank v. U. S., supra; May v. Heiner, supra. 

In Porter v. Commissioner, supra, the decedent could change the beneficiaries 
at will, and could use this power to obtain economic benefits to himself, without 
necessitating recovery of the title to the trust res. The testator’s economic interest, 
therefore, passed from him only at the time of death. It is analogous to property 
passing by power of appointment exercised in a will. 332 CCH 12053. In re- 
ality, the power to control one’s property is tantamount to ownership. That 
is why the court in Porter v. Commissioner, supra, says, “His death terminated 
that control, ended the possibility of any change by him, and was in respect of 
title to the property in question, the source of invaluable assurance passing from 
the dead to the living. That is the event on which Congress based the inclusion 
of property so transferred in the gross estate as a step in the calculation to ascer- 
tain the amount of what in sec. 301 (26 U. S. C. A. §1092, §1093) is called the net 
estate. Thus was reached what it reasonably might deem a substitute for testa- 
mentary disposition. ...” 

Georce J. Larkin. 


Torts—LIBEL AND SLANDER—PRIVILEGE.—Defendant published in condensed 
form the affidavit of a party to a divorce action, filed to procure and order to 
show causes why the judgment should not be vacated and set aside. The affidavit, 
and the newspaper report concerning it, were alleged to contain statements charg- 
ing misconduct on the part of the plaintiff, who sued for libel. The jury found that 
the article was not a true and fair report of a judicial proceeding and that de- 
fendant was actuated by express malice in causing the article to be published. De- 
fendant’s motion for judgment notwithstanding the verdict was granted. Held: 
the article was not a true and fair report of a judicial proceeding and under Wis. 
Stat. (1931) $331.05 was absolutely privileged. Lehner v. Berlin Pub. Co., 245 
N. W. 685 (Wis. 1932). 

The doctrine in the principal case has since been recognized in Lehner v. 
Berlin Pub. Co., 246 N. W. 579 (Wis. 1933) and followed in Williams v. Journal 
Co., 247 N. W. 435 (Wis. 1933). 

The above statute was passed in 1897, shortly after the decision of Buckstaff 
v. Hicks, 94 Wis. 34, 68 N. W. 403 (i896), which held that a newspaper report of 
the proceedings of a city council was not privileged, even conditionally. It was 
said in Ilsley v. Sentinel Co., 133 Wis. 20, 113 N. W. 425 (1907), that “such history 
indicates that at least one purpose of the legislation was to extend the privilege in 
newspaper reporting beyond judicial proceedings and proceedings in the legis- 
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lature with which the common law stopped....The statute added to reports en- 
titled to privilege those of other public official proceedings and also undertook to 
regulate all reports whether of judicial, legislative, or other proceedings in the 
matter of headlines and comments, and to provide for mitigation of damages in 
case of retraction, so that, although no new grant of privilege was accomplished by 
the enactment, yet other legislative purpose is obviously wholly consistent with 
mere declaration of an existing immunity.” 

The Jisley case, supra, held that the mere filing of the complaint, without 
more, did not constitute a judicial proceeding at common law, and that this rule 
was not changed by the statute; hence no privilege attached. But the argument 
apparently had been made to the court that under this construction of the statute 
“its enactment was vain,” and it is significant that in pointing out the changes 
made by the statute to show that its enactment was not in vain, the court did not 
state that it changed the privilege from a conditional to an unconditional privilege. 
It is interesting to note that the case is cited in 17 R. C. L. 344 and also in 36 C. J. 
1275, in support of the proposition that the publication of reports of judicial pro- 
ceedings is conditionally privileged. 

There is dicta in Pfister v. Sentinel Co., 108 Wis. 572, 84 N. W. 887 (1901), to 
the effect that the statute gives only a conditional privilege. In Hahn v. Holum, 
165 Wis. 425, 162 N. W. 432 (1917), a newspaper report of a judicial proceeding 
was held to be a true and fair report and hence privileged. The question of malice 
was not discussed, and the court failed to state whether the privilege was con- 
ditional or absolute, although the case is cited in 36 C. J. 1275, in support of the 
doctrine that such privilege is conditional. 

These cases indicate that until the decision in the principal case, there was no 
definite ruling in Wisconsin on the question as to whether the report in a news- 
paper of a judicial proceeding is conditionally or absolutely privileged under the 
statute, although the language used by the court in some instances seems to in- 
dicate that the privilege is conditional. 

Turning to other states, we find that by the great weight of authority, news- 
paper reports of judicial or legislative proceedings are conditionally privileged. 36 
C. J. 1275, and cases cited. In many states statutes expressly make the privilege 
conditional upon the absence of malice. Campbell v. N. Y. Evening Post, 245 N. Y. 
320, 157 N. E. 153 (1927); Maher v. Devlin, 203 Cal. 270, 263 Pac. 812 (1928) ; 
Times Pub. Co. v. Ray, 12 S. W. (2nd) 165 (Tex. 1929). 

The Georgia statute, Ga. Cope ANN. (Park, 1914) $4432, is the only one found 
which is similar to the Wisconsin statute. It provides that “a fair and honest re- 
port of the proceedings of ... . judicial bodies, or of court proceedings... . 
shall be deemed privileged communications; and in any action brought for news- 
paper libel the rule of law as to privileged communications shall apply.” Wis. Star. 
(1931) §331.05 provides that “the proprietor, publisher, editor, writer or re- 
porter upon any newspaper published in this state shall not be liable in any civil 
action for libel for the publication in such newspaper of a true and fair report of 
any judicial, legislative or other public official proceeding authorized by law or 
of any public statement, speech, argument or debate in the course of such pro- 
ceeding.” A federal court has held that under the Georgia statute the privilege is 
conditional, Conklin v. Augusta Chronical Pub. Co., 276 Fed. 288 (C. C. A. 5th, 
1921); and the state court has used language to the same effect, although the 
point was not necessary to a decision of the case. Horton v. Georgian Co., 175 
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Ga. 261, 165 S. E. 443 (1932). The Wisconsin statute has been construed to give 
an unconditional privilege. Lehner v. Berlin Pub. Co., supra. 

The lower court in the principal case held the privilege unconditional because 
the statute “omitted the words found in many other statutes ‘without proof of 
express malice’” and hence “it must be held that the Legislature purposely omitted 
the word ‘malice’ so as to make the report privileged if it was true and fair.” The 
Georgia statute also omits any reference to malice, unless that it can be inferred 
from the word “honest.” But a legislative intent to make the privilege conditional 
might be gathered from the statute defining newspaper libel, Ga. Code Ann. (Park, 
1914) §4431; cf. Horton v. Georgian Co., supra; although such construction does 
not necessarily follow from the words of the enactment. 

It would seem that neither the Georgia nor the Wisconsin statute requires a 
holding that the privilege is unconditional, but that both were passed to accomplish 
other purposes. The public interest is sufficiently protected by the grant of a 
conditional privilege, and it might properly have been held that a much clearer ex- 
pression of legislative intent was necessary to enlarge the privilege, especially since 


the advisability of so enlarging it is questionable. 
S. Ricwarp HEatu. 
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Law, Mortgages, and Taxation). 
Husband and Wife (See Bankruptcy and 

Domestic Relations). 
1 
aie omnibus coverage statute, 


Cash surrender value where wife is 
beneficiary, 78 

Estoppel by medical certificate, 377. 

(See also Automobiles, Bankruptcy, and 
Statutes). 


Joint Adventurers 
Statute of Frauds: oral agreements to 
deal in land, 90. 
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Judgm 


ents . . . 
Declaratory judgment: existing contro- 
versy, modification of judgment, 81. 
Justice Court (See Appeal and Error). 
Law , t 
Economics, ethics and; correlation of, 3. 
(See also Economics and Ethics). 


Law School ; ; 
Project for study of Wisconsin statutes, 


195. 
School news, 95. 
Manufacturers (See Negligence). 
Mortgages 
Confirmation of foreclosure sale; effect 
of economic emergency, 7 
Emergency extension of 
period, 174, 
Subject of gift: necessity for considera- 
tion, 184. 
(See also Consideration, 
Law, and Gifts). 
Naturalization 
Lack of attachment 
principles; desire 
property, 378. 
Negligence 
Contributory negligence, 190. 
Due care, what constitutes, 69. 
Duty of passenger, 69. 
Liability of manufacturer to third par- 
ties, 83. 
Vicarious liability, 76. 
(See also Automobiles). 
Negotiable Instruments 
Extension of the concept of negotiability, 
272. 
Partnerships 
Contribution to capital losses, 84. 
Tort action against by wife of partner, 


redemption 


Constitutional 


to constitutional 
to abolish private 


(See Domestic Relations). 
Plea of Guilty (See Appeal and Error). 
Pleading and Practice 
Motion to strike entire pleading as de- 
murrer searching record, 380. 
Successive rehearings, new trial, 382. 
Warranty: contract or tort, 190. 
Property 
Joint tenancy: construction of deed, 287. 
Joint tenancy: statutory construction, 
statute proposed, 269. 
Stream pollution, special interests, 99. 
Termination of trusts: restraints on alie- 
nation, 354. 
(See also Fixtures and Trusts). 
Public Utilities 
Rate and depreciation bases: determina- 
tion of, improvements, 185. 
= base: inclusion of donated property, 


Quasi-Contract 
Measure of recovery, 87. 
Mistake as to contents of writing; fail!- 
ure to read, 364. 


Fraud: misrepresentation as to the con- 
tents of writing, 91. 


Servitudes 
Stream pollution and special interests, 
99. 
State Bar Association 
General description, 96. 


States 

Immunity: liability of state agency, 385. 
Statute of Frauds (See Joint Adventurers). 
Statutes 

Contempt statutes, 334. 

Declaratory judgment act, 81. 

Infringement upon judicial power, 74. 

Joint tenancy: proposed statute, 269. 

Limitations upon dividends: comparison 
of statutes, 261. 

Omnibus coverage statute, 349. 

Privilege of accused to waive trial by 
jury, 265. 

Project for study of, 195, 

Wisconsin dividends statute, 338. 

(See also Attorneys, Automobiles, Con- 
stitutional Law, Corporations, Criminal 
Law, and Insurance). 

Taxation 
Excise tax on corporate income: inclu- 
sion of tax-free securities, constitu- 
tionality, 187. 
Gifts in contemplation of death; con- 
stitutionality of presumption, 93. 
Income tax: constitutional misconcep- 
tions, 199. 
Income tax: installment sales, 359. 
Income tax: overlapping state laws, 320. 
Succession tax: transfers in trust with 
reservation of power in settlor, 387. 
Succession tax: transfers to take effect 
at or after death, 189. 
(See also Constitutional Law and Gifts). 
Torts 

Libel and slander: privilege, 388. 

(See also Automobiles and Negligence). 
Trusts 

Constructive, remedies, 90. 
ermination: restraints on alienation, 


354, 
(See also Property). 
Warranty 
Contract or tort, pleading of, 190. 
(See also Pleading and Practice), 
Witnesses 
Non-religious, 49. 
(See also Evidence). 
Workmen’s Compensation 
Injuries arising out of and in course of 
employment, 134, 217. 

















